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This paper has been developed from a series of 
discussions held on background Charter analyses prepared by 
lawyers in the Ministry of the Attorney General. Although both 
the analysis and the conclusions remain preliminary, this paper 
is being released at this time to provide a research tool for 
those who will be grappling with Section 15 in the coming 


months. 


The paper does not represent the position of the 
Attorney General or the Ministry, nor does it suggest in any 
way the position that will be taken in any legal opinions or 
litigation. Its release has the limited purpose of encouraging 
legal discussion and providing sources for the analysis of 


section 15. 
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sources for the Interpretation of Equality Rights 
Under the Charter: A Background Paper 


s.15(1) Every individual is equal before 
and under the law and has the right to the 
equal protection and equal benefit of the 
law without -discriminativon and, in 
particular, without discrimination based on 
race, mationalwornethnic oOntgin, eco lour, 


religion, sex, age or mental or physical 
avsabilrrcy.< 


(2) Subsection (1) does not preclude 
anyVwlLawWw, PLOGraM OL acCELVLCY that, Nasaasc Lis 
object the amelioration of conditions of 
disadvantaged individuals or groups 
including those that are disadvantaged 
because of race, national or ethnic origin, 
colour, religion, sex, age or mental or 
DPNVeSucal dtsapnur cy. 


PREFACE 


fne= Canadianw charter of Rightsmand #reedoms came into 
force. on April ivth, 1932 tor all purposes, Otner chan ene 


implementation of section 15. Section 15 will come into effect 
on April, diZtn, 1985, atter a three year delay provided for by 


Section c2 (2). 


The Ontario Government is currently engaged in an 
assessment of its legislation to determine whether it conforms 
to section 15. The Ministry of the Attorney General has 
accordingly undertaken an analysis of section 15 in order to 
establish guidelines for the assessment of legislation. This 
paper represents the tentative results of the deliberations to 


date. 
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SUMMARY OF PAGES 4-16 
I. AN OVERVIEW OF THE PAPER 


ras Introduction 


The paper discusses issues which will arise out of 
section 15, with the caution that tentative conclusions based 
On caselaw to date are subject to caselaw decided subsequent to 
publication of the paper. 


Bre Nacie omCOnsLaer ed nt hatnem Paper 


This section sets out the major issues discussed in 


the paper: 


iby Background Material 
2s Sections 15 and 1: The Issues 
(ai! .Sectn onmlcn ebastemlssues 


(i) The meaning of the concept of equality; 

(ii) The status of "equal before and under the law"; 
(iii) The role of the anti-discrimination clause; 
(iv) The meaning of discrimination; 

(v) Treatment of the enumerated grounds; 

(vi) Treatment of non-enumerated grounds; 

(vii) The effect of section 28 on sex equality in 
section: 15; 


(viii) Section 15(2) as defence and remedy. 
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I. AN OVERVIEW OF THE PAPER 


a Introduction 


Once section 15 of the Charter comes into effect, 
there will be many issues which will attract the attention of 
litigators and the courts. This paper considers some of the 
major issues which will arise out of the application of section 
15, the resolution of which will define the nature of the 
responsibility on government to conform to the requirements of 
section 15. The paper also necessarily deals with section l 
and with its effect on section 15. Based on considerable 
discussion among a group of lawyers familiar with 
constitutional litigation generally and with the Charter 
specifically, the paper provides a detailed examination of the 
major issues raised by section 15. Nevertheless, since there 
is as yet no jurisprudence under section 15, the paper should 
be viewed as a preliminary attempt to define the issues and to 


suggest possible interpretations of section 15. 


Because the comments made in the paper and any 
conclusions reached therein nave been based on caselaw dealing 
with other parts of the Charter, together with a general 
understanding of the process leading to the Charter, they are 
subject to revision as the courts begin to provide definitive 
INCCLELeLatcions Of section, 15. Even in regard to Charter 
provisions which have now been in force over two and a nalf 
years, the Supreme Court of Canada has only recently begun 
issuing its first judgments. These decisions unavoidably leave 
many important issues unconsidered by the highest court. The 
increasing number of Court of Appeal decisions, while reaching 


some significant conclusions about the application of the 


Charter, must be treated tentatively until there is 
confirmation of these conclusions by the Supreme Court of 
Canada. References in the paper to caselaw must be read in 
that Liohrs 


B. Matters Considered in the Paper 
L's Background Material 


The Charter sets out a series of rights and freedoms 
which are guaranteed to individuals in Canada, subject to 
limitations which must accord with the requirements of section 
1. Section 15 guarantees equality rights, just as, inter alia, 
section 2(b) guarantees freedom of expression and section 6 
guarantees mobility rights. Instead of indicating limitations 
in relation to each particular right or freedom, the framers of 
the Charter have included section 1 which appears to apply to 
all sections of the Charter, including section 15, although a 
different view on this point is explored below at pages 114ff. 
In considering section 15, it is therefore necessary also to 


consider section 1 and its possible relationship to section 15. 


However, in order to understand some of the comments 
made about both section 15 and section l, it must be 
appreciated that the Charter, while a new constitutional 
document, has arisen out of Canadian legal and political 
Eradttion: “Inesome /ways;, sthemCharter®continues this.tradition7; 
wWhilemin %othershitrdépar ts siromere..y. Theeftirstspart of the 
paper indicates some of the ways in which the Charter both 
reflects and departs from Canadian legal and political 
Cradperon. 


The paper first considers various materials of which 
the framers of the Constitution were aware and which have 
already been considered by the courts as tools of 
interpretation. These include the Canadian Bill» of Rights 
(considered in, for example, The Law Society of Upper Canada v. 
Skapinker, L984, LS eCaR e357] basehesUni tedEsStakes oBi11 »ef 


Rights (considered in, for example, Hunter et al. v. Southam 


Inc. (1984), 14 C.C.C. (Sd o7 a(S. Crer Pe handaenesineccrneat renal 
Conventions (considered in, for example, Re Service Employees 
International Union, Local 204 and Broadway Manor Nursing Home 
(1983) 7°44 0.R.. (2d) S0Di vec). revitdson -dpbeak Car, 
unreported, October 22, 1984) (Inflation Restraint Act case); 
R. v. Videoflicks ethal. (1984789 ty CL Ries 1 98a (Ont. Ce Anls 
application for leave to appeal to the Supreme Court heard 
December 3, 1984). All these documents contain concepts 
Similar to those found in the Charter. However, their context, 
and the experience with them, may be sufficiently different 
from that anticipated for the Charter that they can be applied 
in Charter cases only with careful consideration of the 
implications of doing so. Nevertheless, some understanding of 
these sources and the appropriateness of their application can 
lead to a greater appreciation of the meaning of various 
Charter provisions. Accordingly, they are discussed prior to a 


more detailed discussion of the sections themselves. 


The background section continues with a consideration 
of Canadian traditions and the historical, economic and 
political factors which may have had an impact on the Charter's 
development. In this sense, the Charter, while "new" in its 
provision of constitutionally guaranteed rights and freedoms, 
also inherits the reality of the Canadian legal and political 
systems. Analysis under the Charter is, perhaps even more so 
than division of powers constitutional litigation, concerned 
with historical, political and social -arquments,  insaddici0on: co 
legal ones, narrowly defined. Thus this portion of the paper 
discussesethesrovenot thepsruleywoielaweiemadtt bon whi eherrqures 
in the Preamble, in section 1 and in section 15 itself. The 
evolution of section 15 through the process which culminated in 
the Charter, and the expectations of the beneficiaries of the 
rights ‘as “illustrated “by #the Joint \Proceedings of =the House of 


Commons and the Senate, are also considered. The major point 


of departure in the Charter from the traditions which are 
briefly considered in this background section is the changing 
role of the courts and the modified significance of the 


principle of parliamentary sovereignty. 


in addition to the CanadrangBilieachsRights peanother 
domestic source which may be of particular value in 
interpreting section 15 is human rights caselaw. However, 
there are some major distinctions between human rights 
legislation and the Charter. These are reviewed, together with 
a consideration of the use of other domestic sources, such as 
Hansard, the Joint Proceedings, and earlier versions of the 


Charter. 


Section 15 and section 1 are then assessed against 
this backdrop. Set out below are the basic issues which will 
later be discussed in some detail, and from different 
perspectives, throughout the paper. It will be evident that 
these issues cannot really be treated as if they are distinct 
from each other, although 1t-1S—necessaryto-do-so; in .order :t0 


appreciate fully the nature of the issues. 


2, Sections 15 and 1: The Issues 


Ga), Section 15%. Basic. [ssucs 


Section 15 states: 


15(1) Every individual is equal before and 
under the law and has the right to the equal 
protection and equal benefit of the law 
Without discrimination=and, in particitiler, 
without discrimination based on race, 
National Or Grnnic .oTr1oin, COLOUlL, TreLldgLon, 
sex, ageror ‘mental or piiysicalh disability. 


(2) Subsection (1) does not preclude any 
law, program or activity that has as its 
object the amelioration of conditions of 
disadvantaged individuals or groups 
including those that are disadvantaged 
because of race, national or ethnic origin, 
colour, religion, sex, age or mental or 
physical disability. 


Although section 15 would appear to be a much more 
complicated section than many others in the Charter, there*rs? 
no reason to believe that this complexity requires that it be 
treated differently than the courts have so far treated other 
sections: that is, as a right which can be defined initially 
without internal qualification. The issues which must be 
addressed in order to determine the meaning of section 15 are 
set out below, with an indication of the relevance of each 


issue for understanding section 15. 


(i) The meaning of the concept of equality: The 


concept of "equality" as it appears in section 15 is 
fundamental to an understanding of the scope of section 15's 
guarantee. The meaning of equality is important in helping to 
determine the interests protected by section 15 and the groups, 
not already listed, which might be recognized by the judiciary 
as deserving of constitutional protection. A major issue which 
turns on the definition of equality for the purposes of section 
15 is whether economic rights are independently protected by 


section 15. 


(ii) The status of “equal before and under the law": 
Another section 15 issue is whether the opening words of 


section 15 guarantee an independent right of equality before 


and under the law, rather than simply constituting a 


declaration of legal status. The opening words are not 
expressly stated to be a right, but this does not mean that a 
right has not been created by those words. If a right were 
created, it might permit individuals to claim section 15 
protections as individuals, rather than as members of protected 
Groups. In" that*case;*mosty; rt snot -all  formseor 


differentiation would be subject to Charter review. 


(iii) The role of the anti-discrimination clause: It 
Will be noted that section 15 guarantees a right to equality 
"without discrimination" on certain grounds. The question in 
relation to thivs*part of sections r5*rs whether torenotesect ron 
1S"guarantees” a "positive equality “right” “or a’ “negative 
anti-discrimination right". Is the emphasis to be placed on 
equality or on the right not to be discriminated against? Put 
another way, can an individual claim under section 15 on the 
basis that he or she, as an individual, has not been treated 
equally, regardless of the reason, or must the individual show 
an infringement or denial of the equality right on a prohibited 
ground? The connection between this and the above issue, that 
is, the status of "equal before and under the law", in part 
relates to whether or not "without discrimination" modifies 
everything which precedes it or only the immediate words, "the 
right to the equal protection and equal benefit of the law". 
Should we see section 15 as partly an equality guarantee and 
Darcly an anti—-drecrimination guaranceer™ 1 f9so;ertHcouliebe 
argued that "without discrimination" modifies only "the right 
to the equal protection and equal benefit of the law", and not 
"equal before and under the law". This is particularly 


important if the latter constitutes a separate right. 


(iv) The meaning of discrimination: There are two 


sub-issues in relation to this broad issue. The ‘first issue is 
whether the term "discrimination" itself contains an implied 
qualifier apart from the section 1 qualification; the second 
issue is whether constructive discrimination is prohibited by 
SECON) oho: 


Some people argue that there is no discrimination if 
the individual lacks the capacity to enjoy a right, .or, benefit. 
If a "capacity" qualifications ts attached) Losthesterm 
"discrimination", thencsares cigniticantiimplicaritonsutlory ne 
case which the plaintiff must make under section 15. Such an 
interpretation would make it much harder for a plaintiff to 
make a prima facie case under section 15 because he or she 
would have to prove capacity to enjoy the right which had been 
denied. For example, if an applicant were denied a job selling 
newspaper subscriptions over the telephone on the basis that he 
was unable to speak clearly, it would not be discriminatory to 
refuse to shire -himcif -thiis [were true. ssAccordingly, to advance 
a claim of discrimination, the plaintiff would have to prove, 
as part of his case, that he could speak sufficiently clearly 
to do the job. 


The opposing view is that discrimination occurs when a 
distinction is made which has adverse consequences for the 
individual involved. The onus would then be on the government 
to meet the section 1 burden of showing that the discrimination 
was not unreasonable, perhaps because the individual lacked the 
capacity to enjoy the right or freedom. This question is a 
Significant one in terms of balancing the responsibility of the 


plaintiff and of the government in relation to claims under 15. 


The other sub-issue relating to the meaning of 
discrimination is whether or not it includes a prohibition 


against constructive discrimination. Consinaiuc tiwe 


discrimination is that which results from the effects of 
legislation or policy rather from that which appears on the 
face of legislation or policy; for example, height and weight 
requirements, which are neutral on their face, but which can 
disadvantage women and some racial minorities. The answer to 
this question has implications for the value of section 15 for 
certain groups who are protected by 15 and arguments on both 


Sides are canvassed. 


(v) The enumerated grounds: *“Ssect ror #i5'-sets out 


several grounds upon which discrimination is not allowed. 
These are race, national or ethnic Ofitgin,; “cOTour, "TrertaLron, 
sex, age and mental or physical disability. These can be 
considered the "enumerated grounds" or "enumerated groups". 


It will be seen that the grounds are not all the same 
kinds of grounds; for example, race, national or ethnic origin, 
colour and in most cases, sex, cannot be changed by the 
individual and the individual has no control over them. On the 
other hand jicre brovontisita échotce rofi ran tindzvaduals) svyvet , 
although it is within the control of the individual, it may be 
something that in fact is extremely difficult to renounce. 

Age, although it cannot be changed by the individual, is not 
something which is constant since people grow older. Finally, 
mental or physical disability may be a condition which cannot 
be changed by the individual, but which may sometimes be 
Susceptible to change. Because the grounds differ in these 
ways, it has been argued that they should also be treated 
differently in terms of the extent to which discrimination may 
be allowed on each ground. It should be easier, on such a 
view, for the government to justify discrimination on some 
grounds than others. On the other hand, all these grounds have 
been set out in section 15 without any indication that they are 


to be treated differently. Both these views are considered in 


the paper. 


(vi) Non-enumerated grounds: The wording of section 
15 indicates that those grounds which are listed therein are 
not the only grounds which will be protected and that there are 
other grounds which the courts are likely to recognize as 
deserving of section 15 protection. The list is considered to 
be open-ended because the phrase "without discrimination" is 
not in itself limited by particular grounds, but instead is 
followed by the words "and, in particular, without 
discrimination based on [the enumerated grounds]". 


Inevitably, members of other self-defined groups will 
attempt to bring themselves within section 15 and the courts 
will have to develop some guidelines to help them decide 
whether to grant standing to these potential plaintaéifiicton ene 
merits of their claim. Some possible guidelines are set out as 
part) of) therdisctss1onmof non-enumerated groups/grounds and are 
applied to certain grounds which may be candidates for 


inclusion. 


Another issue is whether the grounds which are 
enumerated and those which are not, but which are granted 
protection by the courts, will be treated differently under 
section 1. Will it be easier for the government to justify 
discrimination on non-enumerated grounds than it will be for 
the government to justify discrimination on the enumerated 
grounds? 


(vii) The effect of section 28 on sex equality in 


section. 15: - Section 28 states: 


v#OLe = 


28. Notwithstanding anything in this 
Charter, the rights and freedoms referred to 
in it are guaranteed equally to male and 
female persons. 


Section 28 may mean that sex discrimination will be treated 
differently from discrimination on any of the other protected 
grounds under section 15, enumerated or not enumerated, by 
removing it from the effects of -secttons=l--and=33+—However, it 
is also possible that section 28 will be treated as a 
"caution", ensuring that sex discrimination would be subject to 
the highest standard of review applied by the courts to any 
ground. Finally, it has also been argued that section 28 will 
not exclude sexvdiscrimination fromathe .effect..of.section 1, 
but will exclude sex equality from the section 33 override. 

All these interpretations are discussed in this paper. 


(viii) Section 15 as a defence and a remedy: Section 
15(2) (set out above at p.9) permits affirmative action 
programs. It means that treatment which might otherwise be 
considered discriminatory will not be prohibited by section 
15(1) because the treatment assists a group which is the 
subject of the legislation. Nonetheless, the courts may assess 
Such a program against judicially determined standards. 
Possible standards are considered in the paper. 


Section 15(2) is available to the government to defend 
or justify legislation or activity... It may also be available 
to a successful plaintiff as a remedy. Standards, if 
developed, will presumably apply to programs established by 


government or requested by plaintiffs. 


An issue to be determined is whether section 1 will be 


applied to such programs. If it does, the program would have 
to be justified in the same manner as any limitation on 
rights.  Tf/it does nec apply, then whatever standards the 
court would expect such programs to meet could be determined 


under section 15(2) itself, without reference to sectLon. .. 


(b) Section 1: Basic Issues 


Section 1 states 


The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out 
in it subject only to such reasonable limits 
prescribed by law as can be demonstrably 
justified sitedekr ce sand democratic society. 


(i) The extent to which section 1 applies to section 
15: Some people have argued that the reasonable limits test in 


section 1 does not apply to section 15 since Lt rs ~possrole to 
read a limit into section 15 (for example, that it applies only 
when the plaintiff has the capacity to enjoy the benefit denied 
or satisfy the requirement imposed). Then section 15 would be 
similar to a section such as section 8 which prohibits 
"unreasonable search or seizure", thereby containing its own 
limit. When a section contains its own limit, part hcularty an 
express limit, but also perhaps an implied limit, it is 
possible that the reasonable limits part of section 1 may not 
apply. Other people are of the view that section 15 is an 
unqualified right to which all the requirements of section 1 
apply. 


(ii) The requirements of section 1: Section 1 can be 


divided into four components: "reasonable limits", “prescribed 
by law", "as can be demonstrably justified" and "in a free and 
democratic society". The paper considers ways to decide which 
limits are reasonable and justified, what is required of the 
government to satisfy the notion of demonstrably justified, 
what "prescribed by law" means, and how the courts will treat 
the component "in a free and democratic society". These 
requirements have already been discussed, with varying degrees 
of elucidation, by courts at different levels, but with very 
little guidance to date from the Supreme Court of Canada. 


(c) Procedural Issues 


Following the discussion of the specific issues 
arising out of section 15 and section 1, the paper very briefly 
considers some of the major procedural issues in relation to 
both sections. This discussion is meant merely to alert 
Jitigants* to the issues: 


Four issues are raised under section 15. These are: 
standing (who is a proper plaintiff?); the onus on the 
plaintiff under section 15 which will in part depend on whether 
the term "discrimination" is qualified; the evidence which may 
be produced by the plaintiff under section 15; and remedies 


under section 24(1). 


Three procedural issues are raised in relation to 
section 1. These are: that the onus iS on government under 
section 1, as stated by the Supreme Court of Canada; when the 
inquiry shifts trom“ section 45 tovsection 2: wand’ the effect cE 


a finding that legislation is inconsistent with the Charter. 
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SUMMARY OF PAGES 21-108 


If. BACKGROUND TO UNDERSTANDING THE CHARTER 


As eeu cC ules sone Constibiueuonas, Interpretation Underlying the 


Analysis 


Constitution, including Charter, to be given a broad, 


liberal and purposive interpretation. 


B. Use of Selected Domestic Legal and Quasi-Legal Sources 


Discussion of the role of human rights legislation, 
transcripts of the proceedings of the Joint Committee of the 
Senate’ and the House of Commons, statements from Hansard and 
earlier versions of the Charter. 


Discussion of the caution with which each source to be 
applied. 


Cr elhe, App wicatvoneoL at newcharvuer 


The Charter applies to legislative and executive 
branches of government, including administrative action. 
Discussion of “state action” and "state function” doctrines to 
determine under what circumstances private activity might be 


Sub ject.-to the Charter. 
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ey "relation to judicial review of legislation prior to the Charter. 
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fee ; Byam ecccn of role of law as 1. "the even handed 
operation Ges the legal system and its application and 
enforcement of the law"; and 2. as involving a series of rights 
related. to religion, freedom of speech and other civil rights 
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ae ui “Discussion of the application of the Bill of Rights, 


a ‘including the Drybones case, in which the Bill of Rights was 
cS oyed to declare section 94(b) of the I ndian Act 
rative, | and of Lavell, in which a limited definteten of 


lity before the law" was endorsed 2g the Supreme Court of 







aes Section 52(1) of the Constitution Act, 1982 mandates 
that laws inconsistent with the Charter are of no force or 
effect to the extent of the inconsistency. Thus the 
entrenchment of rights in the Charter can be seen as "an 
enlargement of the qualification of parliamentary sovereignty 


to which Canadian legislative bodies have always been subject: 
legislative activity must conform to the supreme law of the 
Wepetsherk a pkan ie y ela 


Although the language in the Bill of Rights and that 
in the Charter is in some cases similar, in other cases it 
Bai Prers. 


The Supreme Court of Canada has indicated that the 


Charter either permits or requires fresh interpretation. 


Eee PGOLeCOPONNOL Civil Li beLreLles san Other Jurisdictions 
1E& International Law 


Discussion of the role of international law in 


interpreting Charter provisions. 


Discussion of relevant provisions of international 


documents. 
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Discussion of the relevance of American jurisprudence 
to cases under the Charter, including advantages and 


disadvantages of applying U.S. caselaw. 
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II. BACKGROUND TO UNDERSTANDING THE CHARTER 


A. Principles of Constitutional Intenprectata on Underlying. This 
Analysis 


The Supreme Court of Canada has now indicated that it 
views the Charter as a new constitutional document. It has 
made it clear that the Charter demands a more critical 
examination by the courts of a denial of a guaranteed right or 
freedom than did the Bill of Rights. The Supreme Court will 
expect government in most instances to provide evidence 
Justifying qualifications of Charter rights or freedoms. They 
will also expect that legislatures will act in a positive 
fashion to meet the requirements of the Charter. There is no 
reason to suppose that these principles of interpretation will 


not apply to equality rights under section 15. 


Because of itS constitutional status, a number of 
courts, including the Supreme Court of Canada, have ruled that 
the Charter requires that where a provision can be given a 
narrow or a broad meaning, it should be given the broad 
meaning. The provisions of the Charter are to be interpreted 
liberally. This canon of constitutional interpretation has 
been explicitly accepted by the Supreme Court of Canada in 
Skapinker and Hunter v. Southam and therefore it is the safest 
course to assume that section 15 will be given this same broad 


interpretation. 


Bi. Use of) Selected@Domescicrbegalvand.OQuasi—Legaly sourees 


This short section discusses the kinds of materials 
which might be employed in Charter cases by both individual 
plaintiffs and government in order to explain the meaning of a 
particular section or the tenor of the Charter as a whole. 
Human rights caselaw might have some applicability to section 
15 for the most part and to a lesser degree to section l. 
Other material submitted to the court might include, among 
other matters, the transcripts of the Proceedings of the Joint 
Committee of the Senate and the House of Commons, statements 
from Hansard and earlier versions of the Charter. These are 
also briefly discussed below. Reference will later be made 
separately to the Canadian Bill of Rights since it is a 
quasi-constitutional document, in some respects comparable to 
the Charter. 


Le Human Rights Legislation 


To date most of the anti-discrimination cases in 

Canada have been decided under federal and provincial human 
rights legislation. The presence of the anti-discrimination 
clause in section 15 suggests that some of this caselaw will be 
raised in challenges brought under that section. Accordingly, 
the caselaw is considered later in the paper in some detail, 
particularly in relation to the meaning of discrimination, the 
recognition of non-enumerated groups and the test under section 
1. In assessing these references to human rights legislation 
it should be kept in mind that it does not have constitutional 
status and is directed primarily at resolving specific disputes 


between individuals. 


In addition, a prominent human rights legislation 


exemption or defence is the bona fide qualification. This has 
been interpreted strictly, as discussed in some detail below, 
at pp.141ff. Some human rights statutes contain a 
reasonableness exemption, either in place of or in addition to, 
the bona fide qualification. This type of exemption has been 
interpreted more broadly than the bona fide qualification in 
some cases. Some courts have considered a wider range of 
factors in relation to the reasonableness exemption than in 
relation to the bona fide exemption. The distinction between 
and application of these qualifications or saving provisions 
must be considered in relation to the reasonable limits 
permitted by section 1. It should be remembered that while the 
bona fide qualification caselaw may be useful in raising some 
of the factors to be considered under section 1, there is no 
basis for arguing that it has any legal relevance to the 


section 1 reasonableness standard. 


Generally, then, although human rights caselaw as our 
primary source of anti-discrimination theory and practice may 
be relevant to Charter cases, it should be applied, as should 
other caselaw, only after considering it in light of the 
differences (and similarities) between human rights legislation 
and the Charter. 


Dis Joint Proceedings of the Senate and House of Commons 


Several references are made in this paper to the 
testimony of witnesses before and comments by members of the 
special Joint Committee of the Senate and the House of Commons 
on the Constitution. These references are included to assist 
in interpreting various sections and to give a flavour of the 


evolutions cfs EReaCharsenbs 


£9 4='— 


Nonetheless, references to the Joint Proceedings have 
received a mixed reception” in-the~ courts." 7in the inflation 
Restraint Act case, Mr. Justice O'Leary referred specifically 
to testimony by Robert Kaplan before the Committee and 
generally indicated that "statements made by Cabinet Ministers 
and legislators at or before the introduction of the Charter of 
Rights" might be admissible. He cited the Ontario Court of 
Appeal decision in Re Fedéral Republic or Germany and Rauca 
(1983 )7° 145° Di LER. 03d) mOSe attr Geena Sie. Od) ate 
(Ont. H.C.) Gin which the Court nad*=quotedy testrmony~or che 
Deputy Minister of Justice. Chief Justice Deschénes (as he 
then was) looked at testimony before the Joint Committee in 
Quebec Association of Protestant School Boards v. Attorney 
General of” QUebec*' (NOt eZ) (1993/29 (1 404 De ER 3d) 335" ati 'da 
(1983), 7°C RAR. Te9 Pathe del 9649 7542 NER Lorre. Cee Fe the 


Quebec Protestant School Boards case). 


In Reference Re Minority Language Education Rights 
(1984), 47 OGRY €2d) lysthe Ontario: Court of Appeal” indicated 


that intervenants in that case had referred to submissions 
before the Joint Committee in reference to the mischief rule of 
statutory construction. ‘The Court=stated "[hlowever, it does 
not appear that reliance should be placed upon specific 
Statements made in Parliament or in Committee as to what is 
contemplated, but rather the historical context of the new 
provisions". Ministerial statements made before the Joint 
Committee were held to have "dubious relevance" in Reference Re 


the Public Service Employees Relations Act (December 17, 1984, 


unreported), a decision of the Alberta Court of Appeal. 


Despite the foregoing strictures, the Joint 
Proceedings transcripts will no doubt be referred to in the 
hope of elucidating the meaning and purpose of a particular 


provision in the Charter. Such references may establish only a 


background "flavour" and may not be persuasive when there is no 
other supporting evidence. 


ae Statements from Hansard 


This paper does not refer to Hansard. However, since 
it can be expected that litigants will do so, brief mention of 


its use is made here. 


JONES= Vo oAsceuw LOL NEW _BLulswickyvetoal, (la7o.) 2 SeC.R. 

182, Blaik®envOeA,Geevor .ouebec C1978), 85.D.u.R. (ad). 352 
(Ue. eo. Celt) a9 cD Colao Ole. Coke lace erie d 
| [1979] 2 §.C.R. 1016 and Reference re: Authority, of, Parliament 

in Relation to the Upper House (The Senate Reference), [1980] l 
S.C.R. 54 made reference to the Quebec Resolution (Jones) and 
the Confederation Debates of 1865 (Blaikie and The Senate 
Reference). The use of legislative history in these cases, 
either for determining the constitutional status of provisions 
Or their scope and meaning, appears to constitute a rejection 
of the usual rules against use of such material. It should be 
noted, however, that while legislative history may have been 
accepted (or as in Blaikie, not explicitly rejected) by the 
Supreme Court, the particular documents involved did have 
historical, rather than contemporary, status. Nevertheless, 
they were, of course, Statements of politicians made 
contemporaneously with the passage of the legislation in issue 
and therefore may indicate that the same evidentiary value 
should be given to statements contemporaneous with the passage 


Of the Charter. 


In Reference re the Anti-Inflation Act, [1976] 2 
S.C.R. 373,,.Mr. Justice Beetz referred to the contemporary 


speeches of politicians in Hansard as did Chief Justice 


Deschénes in the Quebec Protestant School Boards case. 
Quotations from Hansard may serve to give the court a general 
view of the concerns relating to a Darcicular provision. 
However, litigants should not expect great weight to be 
attached to them insofar as they may be self-serving and may 
have been quite irrelevant or in opposition to the final 


outcome. 


Statements from legislative debates may be introduced to 
show "intent". However, it is difficult to attribute a single 
intent to a body composed of many individuals with many 
different reasons for agreeing to the same result. Thus there 
is limited utility in such statements (the question of intent 
is dicussed specifically in relation to constructive 
discrimination below at pp.243ff.). 


4. Farlier Versions of the Charter 


This paper makes some references to earlier versions 
of various provisions of the Charter. One reason for referring 
to the earlier version is to show that a right appears to have 
been expanded as the Charter evolved and therefore should be 
interpreted consistently with such expansion. Mr. Justice 
Lambert of the British Columbia Court of Appeal, in his dissent 
in Regina v. Konechny (1983), 6 D.L.R. (4th) 350, employed 
earlier versions of section 9 in order to interpret that 
section. He accepted that the earlier versions could be used 
as an aid to interpretation, specifically relying on the 
arguments put forward by Elliot on the subject which refer to 
Jones v. A.G. for New Brunswick, Blaikie and The Senate 


Reference, as discussed above (Elliot, 19 ties 


CJle@uThe Application of the Charter 
sectiome32ob):.. off thesCharnter «states 


This Charter applies 


(a) to the Parliament and government of 
Canada in respect of all matters within the 
authority of Parliament including all 
matters relating to the Yukon Territory and 
Northwest Territories; and 


(b) to the legislature and government of 
each province in respect of all matters 
within the authority of the legislature of 
each province. 


The Charter may apply only to the legislative and 
executive branches of government, both federal and provincial, 
in relation to all matters coming within the respective 
jurisdictions of the federal and provincial governments. 
However, certain types of government action and institutions 
may not be subject to the Charter; while on the other hand, 
some forms of private activity may be subject to the Charter. 
This portion of the introduction discusses the matter of the 
application of the Charter only briefly, for the purpose of 
bringing the issue to the attention of persons thinking of 
raising or defending Charter challenges with respect to the 
"gray" areas not clearly encompassed by the wording of section 
oe cle 


she “Private™ ACCiVity 
The first issue is whether the Charter applies to 


PRival] actuviny a. ail il ReGiNdawencer ke (CLoOa) 7" 4 Os bee tt. 
(4th) «185 (Adta. .0.B di, Rowbotham “i,q held: that. the Charter 


applies to private actors. He applied section 8 to a search of 
an accused by a supervisor of a tavern. The supervisor found 
marijuana in the accused's jacket and the accused was 
Subsequently charged with possession of a narcotic. In support 
of his view, His Lordship cited an article by Professor Gibson 
which concludes that the Charter applies to private 
individuals. Gibson believes that section 32 merely makes it 
clear that the Charter applies to government. Furthermore, 
section 52 states that the Constitution is the supreme law of 
Canada (Gibson, "The Charter of Rights"). Since all persons 
are subject to the supreme law, Gibson concludes that the 
Charter applies both to public and private actors. 

Accordingly, Rowbotham J. upheld the trial judge's dismissal of 
the charge against the accused. 


However, it is not clear that the Charter does apply 
directly tojprivate actors. (‘But seven 1f sit applies only ce 
public. actors, private actors migntvstiill. bevctisject tort 
under certain circumstances. Some assistance in this matter 
may be gained from the way in which American courts have dealt 
with it in the context of the American Bill of Rights.* In the 
United States, the Constitution applies only to government. 
However, "state action" and "state function" doctrines have 
been applied by American courts in order to bring private 
activity within the purview of the Constitution under certain 
circumstances. The "state action" doctrine refers to the 
state's involvement in some way in private activity. The 
"state function" doctrine refers to the performance by the 


private actor of some activity considered to be normally 


* Cf. Rowbotham J. in Lerke: "In seeking an answer to the 
question of whether or not the Charter applies to the 
actions of private citizens, one against the other, the 
American Constitutional Law cases are unhelpful." 


provided by the state. The application of these or similar 
doctrines in the Canadian context could result in subjecting to 
the Charter the following sorts of individuals or 

institutions: a private employer who receives government 
funding for job creation, thereby benefiting from government's 
involvement in the employer's activities; a private airline 
performing what is essentially a public service and Subject to 
government regulation; and a hospital which serves the public, 
hospitals being "within the authority of the legislature in 
each province", 


A small number of American cases is set out here in 
order to illustrate the state action and state function 
doctrines. The state action theory fis#inl Lust rnatedybyeBurtonnve 
Wilmington Parking Authority, 365 U.S. 715 (1961). In that 
case, because a private restauranteur was a lessee of the 
Parking Authority, the discrimination he practised was subject 
to the equal protection clause of the 14th Amendment. The 
Supreme Court of the United States held that the Authority had 
Made itself a party to the discrimination carried out by its 
lessee. State action has also been applied in segregation 
cases. For example, in Peterson v. City of Greenville, 373 
U.S. 244 (1963), convictions of blacks who had disobeyed a city 
Ordinance requiring segregation at lunch counters were not 
allowed to stand. The Supreme Court held that the judiciary 
had enforced the City's ordinance, thereby constituting state 
action. Thus while segregation in a private place of business 
could not be directly challenged under the Constitution, it 
could be indirectly challenged by attacking the convictions. 


The state or public function approach was employed in 
Marsh v. Alabama, 326 U.S. 501 (1946). Marsh had distributed 
religious literature on the streets of a company-owned town 


against the company's regulations. Her conviction for trespass 
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was upheld by the Court of Appeal, but was struck down by the 
Supreme Court of the United States. The Supreme Court held 
that a company-owned town, performing functions one would 
normally expect to be performed by a municipality such as the 
provision of sidewalks, could not suppress free speech. Since 
Marsh would have been allowed to distribute the literature on 
public streets, she was also allowed to distribute it on the 
streets of the public company-owned town. Her conviction was 


overturned. 


However, the state function doctrine was rejected in 
Jackson v. Metropolitan Edison Co., 429 Ussne3s45 160974) when 
the Supreme Court of the United States found that due process 
did not apply when the utility company cut off services» The 
majority held that the provision of electric power was not an 
obligation of the state being carried out by a private entity. 
Accordingly, the provision of electrical power adidonebachbethe 
the private entity with a public aura. The majority further 
found that because the state neither approved nor ordered the 
termination procedure, although it allowed ityaits di aginoe’ 
become a "partner or joint venturer in the enterprise". 
Marshall J., in his dissent, stated that the provision of 
electrical power was in fact a service which was traditionally 
identified with the state and therefore the public function 
doctrine should have applied, particularly since the public 
interest (of providing electrical power) is of such importance 
that the state "invariably either provides the service itself 
or permits private companies to act as state surrogates in 
providing it...." When a surrogate private company provides 
such a service, it will have to behave "in many ways like a 
government body". Douglas J., dissenting, was of the view that 
the utility company was exploiting its monopoly in its 
termination procedure and that the state allowed such 


exploitation; therefore, he considered that the state's 


"permissiveness or neutrality...[was] at war" with its 


Supervisory function. 


It should be noted that the American resort to the 
public state and public function doctrine was in part a 
consequence of the lack of alternative methods of enforcing 
equality in the private sphere at the time. In Canada, on the 
other hand, we have had the reverse experience: human rights 
legislation, developing for over forty years, is available to 
apply to private actors or to most activities which are not 
Strictly a "matter within the authority of Parliament [or the 
provincial legislatures]" (Swinton, "Application of the 
Charter" 25 70.. 


bee Shouldebetnoted ; stoo;ethat rineharnison EUS eh 
(297.5) 7 262eD2b.Ray(3d)e68,thersupreme)Gourt. of sCanadaahela 
that although there was public access to a shopping mall, the 
mall was still private property and picketing there was 
trespassing. In Hudgens v. National Labor Relations Board, 424 
UsS20507 ©(1976) fsathe) Supreme Court of tthe sUnited-States came.to 


the same decision. 


The arguments supporting the view that the Charter 
applies to private action are less persuasive on the present 
wording of section 32(1) than they would have been on the 
earlier wording of "the Parliament and government of Canada and 
Co- all umatters ewithinethe authority of aParlrament "(with 
comparable wording in relation to the legislatures). That 
phrasing seemed to treat the jurisdictional reference as 
establishing a separate basis of application (Hogg, Canada Act, 
TBcde 


Private actors might be subject to the Charter if they 
are granted authority to act by legislation or bodies acting 


under legislation, pursuant to the "state aCtCLOnN. “OUGLLIne. 
For example, Whyte argues that orders under the Ontario Human 
Rights Code, such as permitting discrimination in hiring 
Someone to look after a child, might bring private actors under 
the Charter. He suggests that a person who had been denied 
employment on the basis of such discrimination could bring a 
claim under section 24 because the discrimination has been 
Sanctioned by a government. He goes on to suggest that an 
action could also be brought against the private employer "on 
the basis that his or her conduct has become governmental 
conduct in that a governmental agency has ordained the conduct 
to be consonant with the government's policies": this is the 
"state action" approach. He notes that the problem WEtH Chis 
approach is that if there had been no order at all there would 
be no basis for a complaint against the private employer under 
section 24 (Whyte, C/82-9). 


A similar issue arises in relation to exemptions 
specifically granted by human rights legislation. If, “for 
example, human rights legislation exempts from its prohibition 
against sex discrimination, the participation of persons of one 
sex on sports teams composed of members of the other sex, would 
the exemption be susceptible to challenge under the Charter? 
One argument is that once the legislature has created an 
exemption, the government has removed its presence from that 
particular area and therefore no activities relating to the 
exemption can be challenged. The opposite view is that the 
legislature has enacted a provision which generally prohibits 
discrimination but has then permitted some specific forms of 
discrimination; in permitting those forms of discrimination, 
the legislature itself has engaged in discriminatory activity. 
Far from removing itself from that sphere, it has condoned 
discrimination and therefore the exemption is susceptible to 
challenge. Then, private activity would be indirectly affected 


if the exemption were found to be unconstitutional. 


2s "Government" Activity 


The second issue is whether all government activity is 
subject to the Charter. There are activities or institutions 
which would seem on their face to be governmental, but the 
Status of which in relation to the Charter is not clear. Two 
examples are crown corporations and administrative 


decision-making. 


Some crown corporations may be said to perform 
important policy functions (the CBC might be said to enhance 
national unity, for example); others are expected to be highly 
accountable to Parliament or the legislature and may have their 
employees selected by a civil service commission. Other crown 
corporations are almost like private corporations, with little 
accountability to Parliament and with independent 
responsibility for their employees. The extent to which crown 
corporations are subject to the Charter may be determined by 
the extent to which they resemble their private counterparts: 
the more they do so, the less likely they are to be subject to 
the Charter. However, both private and public bodies are 
Subject to human rights legislation. 


Another issue insofar as the application of the 
Charter is concerned is whether it applies to administrative 
action. The argument against including administrative action 
within the jurisdiction of the Charter is that administrators 
are not members of the executive (Cabinet) or the legislature. 
However, a stronger argument may be that administrators are 
agents of the government; therefore, to deny individuals the 


right to challenge administrative action directly would permit 


the administration of the law to escape the strictures which 
the Charter imposes on lawmakers. Of course, one could 
challenge the legislation which the administrator is 
implementing but this can in some circumstances be 
unnecessarily artificial. Government is responsible for 
administration of its policies; in that sense, administrative 
action is government action. And as Swinton points out, and 
the cases confirm, the actions of police officers are clearly 
covered by the legal rights provisions (Swinton, "Application 
of the Charter", 52). Other people carrying out the law may 
well be, too. Further consideration of the status of 
administrative action is found in the discussion of "prescribed 
by law" below, at pp.156ff. 


Sie Examples in the "Gray" Area 


Two examples of the many institutions which fall into 
the gray area of Charter application are universities and 
Indian band councils. Each of these is considered briefly to 
illustrate the factors which come into play in determining 
whether an entity would be subject to the Charter. These 
examples illustrate the ambiguity in section SZ(2) which. shouLa 
be kept in mind in determining whether a claim has been validly 
brought under section 15. 


Although universities are run by their Boards of 
Governors, they are established by legislation and receive 
government funding. They also serve a significant public 
function. Whyte points out that the source of the powers of 
universities in statutes does not distinguish them from "many 
other institutions which are clearly private institutions" 
(Whyte, C/82-9). Although Whyte does not name these private 


institutions, one thinks of private corporations; however, 


there may be doubt even about this (Hogg, Canada Act, 77). He 
Suggests that under American jurisprudence, universities would 
be subject to the Constitution but that it is not clear that 
the same results would be reached under section 32 of the 


Charter. 


It would depend on whether the University 
could be said to be within the idea of the 
government of the province. If that phrase 
is used as a term of art to refer to the 
"Government', that is the Cabinet Ministers 
and their officials together with agents of 
the Crown such as Crown Corporations, then 
presumably universities are not within the 
government of the province. If, however, 
the phrase 1s “interpreted to inciude those 
institutions through which the province 
implements its public policies, then there 
probably is a sufficient connection between 
universities and the government to bring the 
former's conduct within the ambit of the 
Charter of Rights (Whyte, C/82-9). 


Hogg states that "any body exercising statutory authority, for 
example, the Governor in Council or Lieutenant Governor in 
Council; =Ministers 71 officials; muinacipalities,mschool,+boards, 
universities, administrative tribunals and police officers, is 
also bound by the Charter" (Hogg, Canada Act, 75, emphasis 
added). 


Although band councils are intended to give some 
measure of self determination to Native peoples, they do 
receive funding from the federal government. Unlike 
universities, however, they are primarily internal 
Organizations, rather than public ones. Insofar as the band 
councils perform functions ordinarily performed by governments, 
Such as establishing a children's aid society or distributing 
social benefit payments, the state function theory may seem to 
be particularly appropriate. If the Charter does not apply to 


band councils, it would be possible for decisions made by such 
councils to discriminate against protected groups in respect on 
matters in which those same persons would have recourse to 


section 15 if they were not Natives. 


There are no certain answers to these and similar 
questions. Anyone litigating under the Charter must look at 
the specific activity and assess it by reference to the kinds 
of variables which have been raised briefly above, along with 
other variables relevant to the specific case, to determine 
whether or not it is a proper matter for challenge pursuant to 
sectionuse cl), Of=therchareer. 


D. Pre-Charter Protection of Civil Liberties 


ie Parliamentary Sovereignty and The Division of Powers 


The preamble to the British North America Act (The 
Constitution Act, wl867.)., refers (bo oe aeconsti tulion similar .in 
principle to that of the United Kingdom". This may be taken as 
importing to Canada several features of the constitution in the 
United Kingdom, among the most important of which is 
"parliamentary sovereignty."* As conventionally interpreted in 
the United Kingdom, parliamentary sovereignty means that the 
legislature is "supreme in law", and the courts are therefore 


prevented from passing judgment on the validity of legislation. 


Despite the incorporation into Canadian law of 
parliamentary supremacy, there is a history of judicial review 
of legislation in Canada. There are a number of historical 
reasons,.Lorncthis sbuG the principal ionesis Ubhaticin {Canada the 
sovereign legislative powers of the United Kingdom Parliament 
are divided between the provincial and federal governments. 

The courts have reviewed legislation in order to ensure 
conformity with the constitution's division of legislative 
powers; but they have not reviewed legislation in order to 
assess its wisdom or fairness or to ensure conformity with some 


higher or more "fundamental" law or principle (Strayer, p.3). 


If, within their respective legislative spheres the 
Canadian legislatures are "sovereign", it is understandable 


that judicial review of legislation infringing civil liberties 





* For a fuller explanation of the concept of parliamentary 
sovereignty as it relates to the United Kingdom and to 
Canada, see Strayer and see Tarnopolsky, Bill of Rights. 


has come to be determined primarily in terms of the division of 
powers in the constitution. Consistent with the principles of 
federalism and parliamentary sovereignty, the courts have 
analyzed "equality" issues in terms of which government had the 
power to pass discriminatory legislation, rather than in terms 
of whether such discrimination should be prohibited 

altogether. The development of a theory of fundamental rights 
that may be asserted against the state could not easily develop 


in thisssetting: 


This description over-simplifies the ways in which the 
courts dealt with civil liberties issues before the Charter 
(and with constitutional issues more generally). It suggests, 
for one thing, that a government's power to infringe civil 
liberties was easily determined by perusing the "heads" of 
power in sections 91 and 92 of the constitution. But the heads 
of legislative power do not appear to allocate the power to 
legislate with respect to civil liberties to either goverment. 
Characterizing Veqislation) arreclingw clvil tipentres .-— OL 
"in relation to" civil liberties -- as falling within one of 
the heads of power in sections 91 and 92 of the constitution 


was by no means a mechanical task. 


It should also be pointed out that the "division of 
powers" approach may have been used as a means of reconciling 
parliamentary sovereignty with judicial invalidation of 
legislation denying fundamental rights and freedoms. It has 
been suggested that in some cases the courts "did the right 
thing" (i.e. invalidated legislation infringing civil 
liberties) "for the wrong reason" (i.e. on the basis of the 
division of legislative powers in the constitution), and that 
they may very well have known what they were doing (Cotler, 
127). But even if it is conceded that the division of powers 


approach was in some cases "a judicial expedient to reach a 


desired result in a given situation" (Lyon and Atkey, 375), 
this method of dealing with the "fundamental" rights of 
citizens obscured the real issues and proved unreliable as a 
method of safeguarding those rights. (Compare, for example, 
Union Colidervacoen btn. (vanerydeny) Tipo eA Cen 560 UP.C. ) and 


Cunningham and A.G. B.C. v. Tomey Homma_and A.G. Can., [1903] 
AC yuo ares ee 


Some cases suggested that the B.N.A. Act contained an 
"implied bill of rights" preventing the legislature from 
curtailing certain fundamental freedoms. For example, Rand J. 
Vie VOCKs JomeCONCUrL ING) ineowleznal 7. Elbling, [1957] S.C.R. 
20-9. Saila> 


freedom of discussion...is the political 
expression of the primary condition of 
socials ilttfe, “chovgne and its» communication 
bD¥nianguadees Libertyeine this: asiaittle, less 
vital to man's mind and spirit than 
breathing is to his physical existence. As 
Such an inherence in the individual it is 
embodied in his status of citizenship. 


Abbott J. declared in this case that neither level of 


government could abrograte the right of free public debate. 


Suppore Tore the “impiteds bid” ofe raghts"stheor ye could 
be based: on) the’ preamble’ to the BsN.Al Act, referring to a 
Fconsitucion simidare ine principle, co that of ther United 
Kingdom". This, it was argued, suggested not a simple notion 
of parliamentary sovereignty, but the incorporation into the 
Canadian constitution of a parliamentary democracy whose 
effective workings depend on the protection of certain 


fundamental rights and freedoms (Scott, 18-21). 


However, in A.G. Canada v. Dupond, [1978] 2 S.C.R. 
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770, Beetz J., speaking for the majority of the Supreme Court 
of Canada, rejected the implied bill of rights theory with the 
statement that none of the fundamental freedoms listed in the 
Canadian Bill of Rights "is so enshrined in the Constitution as 
to be above the reach of competent legislation." On this 
basis, a Montreal by-law prohibiting street demonstrations ror 
a period of thirty days was upheld as being in relation to 
"matters of a local and private nature within the Province." 
The majority did not characterize the by-law as legislation 
involving the fundamental freedoms of speech and assembly. 
Demonstrations, in Mr. Justice Beetz's view, were not a form of 
speech but a collective action "of the nature of a display of 
force rather than that of an appeal to reason." Chief Justice 
Laskin's dissent in Dupond, holding that the by-law invaded the 
federal criminal law power, illustrates how the "division of 
powers" analysis could have been used to invalidate the by-law 
in order to protect the fundamental rights of speech and 


assembly. 


ae The Rule of Law 


Canadian law has also inherited from the United 
Kingdom other principles which tend to favour individual rights 
as against state interests. These include general principles 
of statutory interpretation, such as the strict construction of 
penal statutes; and the more fundamental "rule of law", 
pursuant to which every official action must be authorized by 
law. 


The rule of law has been described as a fundamental 


principle of human rights law: 


Within a State, rights must themselves be 
protected by law, and any disputes about 
them must not be resolved by the exercise of 
some arbitrary discretion, but must be 
consistently capable of being submitted for 
adjudication to a competent, impartial, and 
independent tribunal, applying procedures 
which will ensure full equality and fairness 
to all the parties, and determining the 
question in accordance with clear, specific, 
and pre-existing law, known and openly 
proclaimed (Sieghart, 18). 


The "rule of law" implies, among other things, the 
even-handed operation of the legal system in its application 
and enforcement of the law: i.e., the traditional (Diceyan) 
View of "equality before the law." This procedural concept 
involves also the idea that officials have the same duty as 
citizens to obey the law, that rules granting powers to 
officials must be precise and that it is the duty of impartial 
courts to hold an equal balance between citizens and officials 
(Tarnopolsky, "Equality Rights", 400-401). 


Roncatetligy.s Duplescis>-( 1959.19 S. Co Rial zivis 
perhaps the most frequently cited modern example of judicial 
application of this principle. In this case, Premier Duplessis 
ordered itheicancellationlofathel plaintif£’ss liquor licence 
because he was a Jehovah's Witness who had assisted other 
Jehovah's Witnesses arrested for distributing their literature 
in breach of municipal by-laws. The Supreme Court of Canada 
held that the Premier's actions were "illegal" -- not 
authorized by law. The Premier had no statutory authority for 
his actions, and could not rely on his "discretionary" powers 
as Premier as justification for interfering with a citizen*s 


rights. 


Rand; J. held ast£oltows in concluding that the 


Premier could not cancel the plaintiff's liquor licence "at 


Wa lilones 


That, in the presence of expanding 
administrative regulation of economic 
activities, such a step and its consequences 
are to be suffered by the victim without 
recourse or remedy, that an administration 
according to law is to be superseded by 
action dictated by the likes, dislikes and 
irrelevant purposes of public officers 
acting beyond their duty, would signalize 
the beginning of disintegration of the rule 
of law as a fundamental postulate of our 
constitutional structure. 


In additdon.to this tradational’idefinition ofthe, rule 
of law, another, more expansive definition has been put 
forward. In the same year that Roncarelli was decided, the 
International Commission of Jurists met at New Delhi and agreed 
upon certain enumerated rights which were thought to flow from 
the rule of law and according to which the legislature must: 


(a) not discriminate in its laws in respect of 
individuals, classes of person, or minority groups on the 
ground of race, religion, sex or other such reasons not 
affording a proper basis for making a distinction between human 


beings, classes, or minorities; 


(b) not interfere with freedom of religious belief and 
observance; 


({c) not deny to the members of society the right to 


elected responsible Government; 


(d) not place restrictions on freedom of speech, freedom 


of assembly or freedom of association; 


(e) abstain from retroactive legislation; 


(f£) not impair the exercise of fundamental rights and 
freedoms of the individual; and 


(g) provide procedural machinery ("Procedural Due 
Process") and safeguards whereby the above-mentioned freedoms 
are given effect and protected. 


Variants of these rights find expression in 
international treaties, the Canadian Bill of Rights and the 
Canadian Charter. They all speak to the same issue, and affirm 
principles earlier expressed in the American Declaration of 
Independence and the French Declaration of the Rights of Man 
endnote Citizens. 


Se The Canadian Bill of Rights 


The Canadian Bill of Rights is an ordinary statute of 
the federal Parliament, applicable only to federal laws. It 
can be repealed or amended by Parliament, and it expressly 
authorizes Parliament to exempt any statute from compliance 
Wlthrcneens) ore Rights bY-includingvyin the-statute™an’ express 


declaration of exemption. 


Section 2 states what the effect of the Bill is to be 


on inconsistent federal statutes: 


Every law of Canada shall, unless it is 
expressly declared by an Act of the 
Parliament of Canada that it shall operate 
notwithstanding the Canadian Bill of Rights, 
be so construed and applied as not to 
abrogate, abridge or infringe or to 
authorize the abrogation, abridgment or 
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infringement of any of the rights or 
freedoms herein recognized and declared... 


In only one case has the Supreme Court of Canada 
declared a statute inoperative as conflicting with the Bill of 
Rights. In RovVve Drybones; 0 lo Ulva. Cake 202, SeCelOn so 4D jsOL 
the Indian Act, making it an offence for an Indian to be 
intoxicated anywhere off a reserve, was held to be inconsistent 
With subsection 1(b) of the Bill of Rights guaranteeing every 
individual "equality before the law". 


It i8 very difficult to reconcile the decision in 
Drybones with that given a few years later in A.G. Can. Vv. 
Lavell, [1974] S.C.R. 1349. Here, the Supreme Court held that 
para. 12(1)(b) of the Indian Act fwhichyprovidedstharean sindlan 
woman lost band status by marrying a non-Indian man, did not 
contravene subs. 1(b) of the Bill of Rights. An Indian man did 
not lose band status by marrying a non-Indian woman. Mr. 
Justice Ritchie based his decision on what he took to be the 
meaning of "equality before the law" at the time the Bill of 
Rights was enacted (1960). The non-discrimination clause in 
the opening paragraph of the Bill was ignored and the 
egalitarian concept of equality exemplified by the Fourteenth 
Amendment of the U.S. Constitution was rejected. Instead, Mr. 
Justice Ritchie adopted Dicey's nineteenth-century definition 
of equality before the law: “equality in the administration or 
application of the law by the law enforcement authorities and 


the ordinary courts) of thesland.. 


The analysis of the majority in Lavell has been 
subject to criticism on a number of grounds, including the 
argument that Dicey's definition of "equality before the law" 
ignores entirely the twentieth century concept of 


non-discrimination which had developed in the period since 


World War II. This concept could have been used by the Court; 
indeed, the reference to non-discrimination in the opening 
paragraph of the Bill suggests by the ordinary rules of 
Statutory interpretation that it should have been used 
(Tarnopolsky, Bill of Rights, p.159). However, it should be 
noted that in the Lavell situation the Native people themselves 
were divided on the equality issue, and had concerns about the 
preservation of descent in the male line. It is possible that 


this influenced the court somewhat. 


There is no question that the Bill's language is vague 
and open-ended. This left to the courts a considerable task in 
interpreting its scope and effect. It has often been suggested 
that the restrictive interpretation given to the Bill is a 
resueaotachercourtsaexcrcisingrljudicialtreszrarntce.sesuch an 
approach, it is said, iS based on the view that the 
legislatures, and not the courts, should continue to bear 
ultimate responsibility for determining social policy (Hovius 
anduvartin mores 4)7 


The role of democratically-elected bodies in 
preserving and protecting civil liberties is unquestionably 
important. And so-called "activist" courts may pose a threat 
torthes basic: democratic: principle. “Giving, thes judiciary.the 
power to hold that validly enacted legislation is inoperative 
is contrary to the principle of parliamentary sovereignty and 
it may lead judges (who are not directly accountable to the 
public) to make decisions beyond both their institutional 


competence and their proper constitutional role. 


The same value that argues for judicial "restraint", 
however, may also argue for the invalidation of legislation in 
certain circumstances. It should be noted that the "implied 


bill of rights" theory depended in part on the argument that a 


democratic form of government requires the protection of 
certain fundamental freedoms -- free and open political 
discussion and debate, for example. It can be argued more 
generally that the preservation of a democratic form of 
government is one of the values to which the Brebveot Ri ghes 
(and the Charter) speak. The integrity of the political 
process may be enhanced, rather than threatened, by judicial 


protection of certain "non-negotiable" rights. 


The decision in Lavell was not merely (or perhaps at 
all) an exercise in judicial restraint. When faced with a 
civil liberties issue, the court must make a decision about the. 
rights of an individual as against the» state. In doing so, the 
court cannot avoid striking a balance between these two 
interests. If judicial restraint is evidenced by protecting 
state interests, and activism is evidenced by protecting 
individual rights, then the Supreme Court of Canada has been 
"restrained" in its interpretation of the Bill of Rights. If, 
however, judicial restraint includes the idea that the courts 
should not substitute their own values for that of the 
legislature, judicial interpretation of the Bill of Rights may 
not have been appropriately "restrained". As noted above, Vit 
has been argued that, /far from folowing the wusual prancipires 
of statutory construction in order ‘to give effect to the 
"intent" of Parliament, Mr. Justice: Ritchie se judgment jin 
Lavell did the opposite: Parliament clearly did not "intend" 
the non-discrimination clause in the opening paragraph of s.l 


to have no meaning (Tarnopolsky, "Equality Rights", 411). 


Ae The® Impact orche Bib) son RIGhtemon the Charter 


Section 52(1) of the Constitution Act, 1982 provides 
that the constitution of Canada, which includes the Canadian 


Charter of Rights and Freedoms, is the supreme law of Canada. 
Any law inconsistent with the Charter is, to the extent of the 
inconsistency, of no force or effect. The recent decision of 
the Supreme Court of Canada in Hunter et al v. Southam Inc. 
demonstrates that the courts will use section 52(1) to 
invalidate legislation that conflicts with the fundamental 
rights and freedoms guaranteed in the Charter. (This case is 
discussed below, at pp.405ff.) With respect to these rights 
and freedoms, parliamentary sovereignty in the sense referred 


to above is no longer an overriding principle. 


The "entrenchment" of certain rights in the 
constitution does not entirely deprive legislative bodies of 
their "sovereign" character. It does, however, further qualify 
the meaning of parliamentary sovereignty in Canadian law. 

"Thus while Parliament and Legislatures have legislative 
authority limited now by both the distribution of powers and 
the Charter guarantees of individual rights and freedoms, 
within the areas of authority left to each they enjoy 
parliamentary supremacy. This means that, like Westminster, 
they make laws which, if otherwise valid, the courts must 
respect" (Strayer, 44). So viewed, the entrenchment of rights 
in the Charter is merely an enlargement of the qualification of 
parliamentary sovereignty to which Canadian legislative bodies 
have always been subject: legislative activity must conform to 
the supreme law of the constitution. (The extent to which the 
principle of parliamentary sovereignty has been modified by the 


Charter is discussed below, at pp.1l04ff.) 


The Charter's status derives from its inclusion in the 
Consticution f9Pro "the “extent shat the interpretation of vtne 
Bill of Rights can be explained in terms of its status as an 
"ordinary" federal statute, its interpretation should not 


govern Charter cases. Further, in some respects, the wording 


oy. ae 


and structure of the Charter appears to reflect a conscious 
rejection of Bill of Rights jurisprudence. The equality rights 
in section 15(1), for example, appear to be structured in order 
to prevent the courts from adopting the Bill of Rights' 
restrictive definition of "equality before the law" 
(Tarnopolsky, "Equality Rights", 421). 


In other instances, however, the language in the Bill 
of Rights and the language in the Charter are very similar. It 
has been suggested that, where such similarities in language 
exist, "Supreme Court of Canada rulings on Bill of Rights 
provisions be considered persuasive if not binding on lower 
courts interpreting similar provisions in the Charter" (Re 
Moore and The Queen (1984), 45 O.R. (2d) 3 (Ont. H.C.J.)). 


This suggestion may well be qualified by more recent 
decisions of the Supreme Court of Canada to the effect that the 
Charter permits (perhaps requires) a "new start" with respect 
to the protection of fundamental rights and freedoms. In the 
Law Society of Upper Canada v. Skapinker, Mr. Justice Estey 
(speaking for the court) emphasized the fact that the Charter 
is “a ipart -of ‘the constitution—=—"" part of the fabracuor 
Canadian law"; and that "[w]Jith the Constitution Act, 1982 
comes a new dimension, a new yardstick of reconciliation 
between the individual and the community and their respective 


ERGhes "2. 


ne ProtectionW«of Civil) Liberties: ins Other Jurisdictions 
ee International Law 


Canada, with provincial consent, has acceded to the 
following human rights treaties: The International Covenant on 
Civil and Political Rightss The sInternationalsaCovenant_on 
Economic, Social and Cultural Rights; The International 
Convention on the Elimination of All Forms of Racial 
Discrimination; and The Convention on the Elimination of All 
Forms of Discrimination Against Women. These conventions may 
be important in interpreting the Charter for three reasons: 
first, and most importantly, some consideration of the 
international conventions is warranted by the fact that in a 
number of cases, the courts have held that the Charter should 
DequnLe rune cde ne 1 ont sor Canada's international obligations 
(see, for example, R. v. Videoflicks). According to these 
cases, it is assumed that the framers of the Charter desired to 
give effect to these obligations, and the Charter should 


ordinarily be interpreted to give effect to this intention. 


Secondly, to ignore the conventions in interpreting 
the Charter could lead to criticism of Canada for disregarding 
its international obligations. The United Nations Human Rights 
Committee has found instances of nonconformity in Canadian 
legislation in the past, the best known example being the 
Sandra Lovelace case; :2,H.R.baJs 1981,,158, in which section 
12(1) of the Indian Act was found to be incompatible with 
Articles .2Cb),u2, 2361). and.4,.26 and.27.0f .the.International 
Covenant on Civil and Political Rights. An interpretation of 
the Charter consistent with Canada's international obligations 


will help .to avoid-any iLike finding inthe, future. 


A third reason for using the conventions in 
interpreting the Charter is that some of the Charter's clauses 
appear to have been borrowed from international instruments. 

It may be argued that these clauses should not be interpreted 
more narrowly than they have been in the international 
instruments ratified by Canada. Since the Charter's rights and 
freedoms are stated in only the most general terms, the detail 
of some of the various specialized conventions to which Canada 
is a party can be of assistance in putting some content into 


these broadly-stated rights. 


In addition: to the conventions, there exists atthe 
international level a complex set of influences, institutions 
and decision-making processes that contribute to the making of 
"law®=Invthis areas. In this body of) “customany. international 
law respecting human rights -- a “constant and uniform usage, 
[is] accepted as law." Defining customary international law is 
GuatE. reune task which depends on the establishment of the 
requisite state practice as shown by treaties, decisions of 
international and national courts, national legislation, 
diplomatic correspondence, opinions of national legal advisors, 
the practice of international organizations, policy statements, 
press releases, official manuals on legal questions and 
executive decisions and practices. It has been argued that the 
Universal Declaration of Human Rights is customary 
international law (Yearbook of the International Law Commission 
19505 If, 268-97 227 Brownliies to 


Before examining some of the conventions that may be 
of particular importance to Charter interpretation, the legal 
relationship between international law and domestic law will be 


very briefly examined. 


(a) The Relationship Between International Law and 
Domestic Law 


(i) Customary International Law 


As is discussed in the next section, raghts or 
freedoms embodied in customary international law can become 
part of the law of Canada in the absence of conflicting 
statutes, common-law rules or constitutional provisions. By 
virtue. of section 26 of the Charter all rights or freedoms 
existing in Canada continue to exist with the enactment of the 
Charter. Hence, any rights existing in customary international 
law which are not reflected in the Charter continue as part of 
Bhevuaw of Canaday. so Yongras they’ do not? contiict-watn any 
statute or other domestic law. 


There is also a presumption at common law that 
Parliament and the legislatures do not intend to act in breach 
of international law: statutes are to be interpreted as far as 
possible consistently with international law. It may be 
argued, therefore, that the rights and freedoms in the Charter 
should be construed as far as possible in conformity with 


customary international law (Cohen and Bayefsky, 280-1). 


As noted above, however, customary international law 
Hs very ditficult sto define. ~The task of establishing the 
requisite state practice is only the first step in using 
customary international law in Charter cases. Tf He San be 
demonstrated that there is a rule of customary law, the court 
may then use it to "interpret" the provisions of the Charter. 
In the case of conflict or inconsistency between the Charter 
and customary international law, the former would govern (by 
virtue of both section 52(1) of the Constitution and the usual 


common law rule that customary international law is to give way 
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to inconsistent domestic legislation). 


(ii) Conventional International Law 


In Canada, the ratification of treaties is a power or 
the federal executive. The treaties to which Canada is a party 
bind Canada internationally but in the absence of appropriate 
implementing legislation are not directly incorporated into 
Canadian law (Reference Re Tax on Foreign Legations, [1943] 
S.C.R. 208, (1943) 2 Diba. 401; gRemAnLOWNnULeE and Tributaries 
Slide & Boom Co. Limited, [1932] 2 D.L.R. 250; A.G. Can v. A.G. 
Ont (Labour Conventions case), [1937] 1 D.L.R. 673; Capltat 
Cities Communications v. Canadian Radio-Television and 
Telecommunications Commission (1978), 81 D.L.R. (3d) 609; 
Ernewein v. Minister of Employment and Immigration, [1980] 1 
S.C.R. 639 per Pigeon, J. (dissenting on another issue)). In 
signing an international convention, Canada does not choose to 
have the convention (as such) enforced in the courts, but 
rather chooses to bring its laws into conformity with Los 
obligations either by amendment or by having its laws enforced 
(to the extent possible) in conformity with the convention. 


By authority of the Labour Conventions case, treaty 
implementation in Canada is distributed between the federal 
government and the provinces. Although the Labour Conventions 
case has been subject to some judicial criticism, it is Sti 
good law (McDonald v. Vapour (1976), 66 D.L.R. CS Creel Sie) ek 
and Cohen and Bayefsky, 242-3). It would be very Gere rcuLct. co 
argue that the Charter directly implements the provisions of 
the international conventions. The Charter makes no express 
reference to Canada's international obligations. This may have 
been a purposeful exclusion to avoid any appearance of 
implementation. In McDonald v. Vapour, Laskin C.J.C. (speaking 
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for four other members of the court) held that, even if 
Parliament had the power to pass legislation implementing a 
treaty or convention in relation to matters otherwise, for 
provincial legislation alone, "the exercise of that power must 
be manifested in the implementing legislation and not be left 
to inference. The Courts should be able to say, on the basis 
of an express declaration in the legislation, that it is 
implementing legislation...." There is no such express 


declarati onsinvthne.Charcer. 


As in the case of unincorporated customary 
international law, however, unincorporated conventional law may 
still be important in terms of interpreting domestic law. As 
noted above, there is a presumption that Parliament and the 
legislatures do not intend to legislate in violation of 
Canada's treaty obligations. The impact of international human 


rights law is likely to be most significant in this regard. 


It has been suggested that there must be some 
"ambiguity" in domestic law before resorting to an 
unimplemented convention for interpretation (Capital Cities 
Communica tionssyv.; SCcurR- Tacs) a0 Thisttseuniivkelyatonactyas ca 
barrier to the use of international conventions in interpreting 
the Charter. Many of the Charter's phrases are ambiguous and 
(as noted above) much of the Charter's language bears close 
resemblance to the language in the international conventions. 
However, if a provision in the Charter is truly unambiguous and 
inconsistent with a treaty, then clearly the Charter will 


prevail. 


It should be noted that the law in this area deals 
with the relationship between statute law and international 
law. It does not deal with the relationship between 


constitutionally defined rights and freedoms and international 


law. It may be argued that this is an important distinction 
insofar as the legal principles assume that governments are 
able to amend their laws to conform to international 
Obligations; or intend that "new" human rights obligations at 
the international level affect judicial interpretation of 
domestic law. This assumption may be more difficult to justify 
with respect to the constitution. 


If Canada ratifies a human rights treaty after the 
Charter comes into effect, it may not be reasonable to assume 
that this indicates an intention to make any corresponding 
changes to the scope of Charter rights and freedoms -- either 
by formal constitutional amendment or by a change in the 
interpretation of the Charter by the courts. It may be argued 
that the Charter --‘unlike ordinary statutes -- should not 
change its meaning according to the behaviour of governments at 
the international level. To the extent that the courts should 
give. effects to, the! "intention tiotetherdratterswof themchanrtern, 
the relevance of treaties ratified after the Charter came into 


force may be doubtful. 


However, aS hasS been suggested above, whatever the 
Significance of treaties ratified after the coming into force 
of the Charter, those existing at the time the Charter was 
enacted may be of some assistance. It is easier to argue here 
that the drafters of the Charter "intended" that these 
international obligations be taken into account. All of the 
conventions discussed here were in force for Canada as of April 
15, 1982. They were discussed during the debates which led to 
the adoption of the Charter, and recently, the Ontario Court of 
Appeal in R. v. Videoflicks has stated the following with 


respect to their relevance in Charter cases: 


in Consimeringi ssc. Ore ches Chartere one. muse 
keep in mind that the fundamental freedoms 
therein guaranteed have been somewhat more 
elaborately expressed than were the 
corresponding freedoms in the Canadian Bill 
of Rights. Both a textual comparison anda 
review of the evidence before the Special 
Joint Committee of the Senate and House of 
Commons on the Constitution, 1981-82, 
confirm that the International Covenant on 
Civil and Political Rights was an important 
source of the terms chosen. Since Canada 
ratified tthateCovenanteinvi9/6,ewith. the 
unanimous consent of the federal and 
provincial governments, the Covenant 
constitutes an obligation upon Canada under 
international law, by article 2 thereof, to 
implement its provisions within this 
country. Although our constitutional 
tradition Ss not that a ratified treacy is 
self-executing within our territory, but 
must be implemented by the domestic 
constitutional process (Attorney General for 
CanddasvemAtrLorneyscenera IWEornOntar1o 
(Haboursconventions Case) Si 9S /POASCeas 26) , 
nevertheless, unless the domestic law is 
clearly to the contrary, it should be 
interpreted in conformity with our 
international obligations. 


It should be pointed out that most conventions contain 
a "most-favourable-to-the-individual" clause ensuring that an 
individual is not denied more favourable or extensive human 
rights protection otherwise available under national law or 
practice on the basis that the convention's protection is more 
limited. Even in the absence of such a clause, there is simply 
noubaspserorerestrictingsour nattonal standard to jthat :arraved 
at in the international context, where the process of 
negotiation and compromise is even more difficult and complex 


than in a federal state. 


International conventions to which Canada is not a 


party -- in particular, the European Convention of Human Rights 
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-~, may also act_as ards Lominterpretation. maiher textial 
Similarities between the Convention and the Charter, and the 
Similarities between the Canadian social setting and that in 
many of the countries in relation to which the Convention has 
been put into practice, may make the European Convention a 
Valuable source of jurisprudence. 


(b) A Review of the International Conventions 
2 eS SLCC Draco nat SONnVenC lon s: 
(i) Overview 


By articles 55 and 56 of the United Nations Charter 
all members pledge to take joint and separate action in 
co-operation with the Organization for the achievement of 
universal respect for, and observance of, human rights and 
fundamental freedoms. A Human Rights Commission was 
established to prepare an "international bill of rights", 
resulting in the adoption in 1948 of The Universal Declaration 
of Human Rights. 


The Declaration is not a legally binding instrument as 
such, but some of its provisions constitute general principles 
of law or represent elementary considerations of humanity. The 
Declaration combines political-civil and economic-social 
rights. Equality and freedom from discrimination are principal 
and recurrent themes. It declares the rights to life, liberty 
and security of the person, to fair legal process, freedom of 
conscience, thought, expression, association and privacy; the 
right to own property; the right to leave one's country and 
return to it; the right to work and to leisure, health care and 
education. It states that the will of the people is the basis 
of the authority of government and provides for universal 
Suffrage. It also states that everyone “has "the trrant “to a 


standard of living adequate for the well-being of himself and 
his family including food, clothing, housing, medical care and 
necessary social services. Article 2 states that: “Everyone 
is entitled to all the rights and freedoms set forth in this 
Declaration without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, 
national or social ,origin, property, birth or other status". 


Although owing much to eighteenth-century ideas of 
human rights (based on freedom and individual autonomy) the 
Declaration is very much a twentieth-century post-War 
document. The fundamental rights are not only political and 
civil in nature but also economic and social: rights of a kind 
that governments must actively provide or promote. The 
Declaration recognizes and affirms the welfare state. 


The Declaration was never meant to stand on its own: 
it was to be "enacted" by the closest international analogy to 
legislation -- the conclusion of a multilateral convention. A 
"covenant" was thought to be necessary in order to anchor the 
rights and freedoms in international law and to place a duty on 
the contracting parties to bring their laws and practices into 
accord with the rights and freedoms declared. By virtue of the 
principle pacta sunt servanda’*, parties to a treaty not only 
give up their right to non-performance but also acquire a right 
to call the other parties to account for non-performance. The 
parties are required to report to the Human Rights Committee on 


their performance. 


It took eighteen years to convert the Declaration into 
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* This principle states that the agreements and stipulations 
of the parties to a contract must be observed. 


two conventions -- the International Covenant on Civil and 
Political Rights (ICCPR) and the International Covenant on 
Economic, Cultural’ and Social) Rights ( LCECSR)... "these 
conventions had to bridge and accommodate "deep divisions and 
differences, especially between democratic-libertarian and 
socialist-revolutionary states -- differences in fundamental 
conceptions about the relation of society to the individual, 
about his rights and duties, about priorities and preferences 
among them" (Pechota, 10). In the meantime, the Universal 
Declaration has gained more legal significance than it was 
Originally intended to have. It has become a standard of 
reference and a practical guide for UN organs whenever they 
deal with human rights issues. It is regarded by the Assembly 
as part of the "law of the United Nations". As mentioned 
above, an argument can be made that the Declaration is 
"customary" international law, adopted into Canadian law in the 


absence of conflicting domestic legislation. 


The Western states fought for and obtained the 
division of the rights declared in the Universal Declaration 
into two separate Covenants. The United States was 
particularly instrumental in this regard, arguing that it would 
find it difficult to accept a treaty containing economic, 
social and cultural rights because these went beyond its 
constitution's guarantees and therefore were unenforceable by 
the courts. Canada, likewise, opposed a single Covenant on the 
basis that there was an essential difference between the two 
sets of rights, and that the Covenant snoula not contain rigntcs 
that "might be regarded as advantages, either material or 
psychological, conferred upon the individual DY a’ SOCial 
system" and that "might properly be the subject of a 
declaration but not, in the existing state of international 
law, of an international instrument with legal force" (Pechota, 


41). The socialist and most of the developing, countries 
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opposed this division, arguing that human rights could not be 
SO simply divided, nor could they be compared and classified 
according to their respective value. The resolution approving 
two covenants reaffirmed that "the enjoyment of civil and 
political freedoms and of economic, social and cultural rights 
are interconnected and interdependent" and that "when deprived 
of economic, social and cultural rights, man does not represent 
the human person whom the Universal Declaration regards as the 
ideal of the free man". The result of the division has been 
described as follows: 


‘In practical terms, the decision to prepare 
two instruments had both advantages and 
disadvantages. On the positive side, the 
separation made it possible to maintain the 
absolute character of tcivil, and polrcicar 
rights and to strengthen their international 
implementation while encouraging a bolder 
approach than might otherwise have been 
feasible toward the formulation of economic, 
Social) and cultural "rights, notably by 
admitting that they could be implemented 
progressively. On the negative side, the 
division created uncertainty about the equal 
standing of the two categories of rights and 
led to duplication of a number of provisions 
in the covenants, raising problems of 
interpretation. However, the common ground 
and the identity of purpose, as well as the 
Similarity of many provisions in the final 
drafts, make the covenants complementary and 
mutually reinforcing. The two covenants 
attained a normative unity as, together with 
other conventions adopted by the United 
Nations and its specialized agencies, they 
form a single body of new international law 
of human rights (Pechota, 41-43). 


As noted in the citation above, United Nations work in 
the area of human rights has by no means been restricted to the 
development of the ICECSR and ICCPR. Other conventions were 
adopted during the period in which these were being drafted; 
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and this standard-setting function of the United Nations has 
continued since the adoption of the Covenants. Of particular 
significance in defining non-discrimination rights are the 
International Covention on the Elimination of All Forms of 
Racial Discrimination (in force for Canada: Nov. 13th, 1397.07) 
and the Convention on the Elimination of All Forms of 
Discrimination Against Women (in force for Canada: Jan. LOEn; 
OSL. 


Consideration may also be given as well to the work of 
the International Labour Organization (I.L.0.). The I.L.O. is 
one of twelve Specialized Agencies brought into relationship 
with the United Nations under Articles 57 and 63 of the UN 
Charter. It has been particularly prolific in terms of 
adopting Conventions designed to protect economic and social 
rights. Canada is party to the following I.L.0O. Conventions: 
(1) Convention Concerning the Freedom of Assocration=(1.L.0.) 
No. 87 (in force for Canada: March 23rd, 1973); (2) Convention 
Concerning Equal Remuneration (I.L.0.) No. 100 (in force for 
Canada: Nov. 16th, 1973); (3) Convention Concerning 
Discrimination in Respect of Employment and Occupation CT) Te iOne) 
No. 111 (in force for Canada: Nov. 26th, 1965); (4) Convention 
Concerning Employment Policy (I.L.0.) No. 122 Cinesporce: fOr 
Canada: Sept). loth 101957): 


(ii) The International Covenant on Civil and 
Political Rights 


Article 2 of the Covenant sets out the general 
obligations of a state party to "ensure to all individuals 
within its territory and subject to its jurisdiction the rights 
recognized in the present Covenant, without distinction or any 


kind such as race, colour, sex, language, religion, political 


OF Other. op inion, mati Ona OlesOcial O1lgin, «property, birth or 
other status." The non-discrimination clause is amplified by 
Article 3, which contains an undertaking to respect the 
principle of equality of men and women in the enjoyment of the 
rights secured. Article 2 provides that each state party shall 
take necessary measures to give effect to the rights recognized 
and to ensure that any person whose rights or freedoms have 
been violated has an effective remedy (and where possible a 
judicial remedy.) 


Areicre4™provides™ ror derogations “in' time of public 
‘emergency which threatens the life of the nation and the 
existence of which is officially proclaimed" to the extent 
"strictly required by the exigencies of the situation" so long 
as the measures taken do not involve discrimination solely on 
the ground of race, colour, sex, language, religion or social 
Origin. No derogations are allowed with respect to Articles 6, 
Tp eeO Loree) eee pee Ord ITC wel 


Part II of ‘the Covenant (Articles! 6=27) lists the 
rights protected: 


ALrEieles bo The "rignt stor-lite 


Wie Freedom from torture and inhuman 
treatment 
She Freedom from slavery and forced labour 


ie Right to liberty and security 


10%. ' Rights) of, detained persons to be 
treated with humanity 


ll. Freedom from imprisonment for debt 


ie Freedom of movement and choice of 
residence 


13. Freedom of aliens from arbitrary 
expulsion 


14. 
ise 
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These rights mirror many of the rights guaranteed in 
the Canadian Charter. The Covenant, however, goes into 


somewhat more 
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Righee-coOva ilatt Clial -Libvelvais and 
criminal proceedings 


Protection against retroactivity of the 
criminal law 


Right to recognition as a person before 
the law 


Right to privacy 


Freedom of thought, conscience and 
religion 


Freedom of opinion and expression 
Prohibition of propaganda for war and 
of “incitement ito national, iracualsor 
religious hatred 

Right of assembly 

Freedom of association 

Right to marry and found a family 
Rights of the child 

Political Rights 


Equality and non-discrimination rights 


Rights of minorities 


detail with respect to some of them. For example 


The right to life is stated not to preclude 
the death penalty (subject to certain 
restrictions.) CAni.o)e 


The rights of detained persons and prisoners 


CAECS 


10) includes the obligation to 


separate adults from juveniles and to 
provide treatment aimed at reformation and 
social rehabilitation. 


re ey 


The freedom of thought, conscience and 
religion (Art. 18) includes respect for the 
liberty of parents to ensure the religious 
and moral education of their children in 
COnNEormity with their own convictions: 


The -inarvidual *s"yight to treedom of 
expression (Art 19) includes the freedom to 
seek, receive and impart information and 
1deas’ OL all kinds, either orally, in 
WELtIng <or in *prantyy ino toe sformyor iart or 
through any other media of his choice. 


The right to freedom of association (Art. 
22) Bncludes stheanioqht sto formeand join 
trade unions. 


As was noted above, the Charter should, to the extent 
possible, be read consistently with these provisions, except 
where their application would narrow existing rights. It 
should also be kept in mind that some of these rights and 
freedoms are subject to specific restrictions and limitations 
in ICCPR. In interpreting the "reasonable limits" of a right 
or freedom under section 1 of the Charter, the grounds for 
limiting the same right or freedom set out in ICCPR may be of 
assistance. However, care should be taken to recognize that 
the balancing of diverse social and political interests at the 
U.N. may lead to restrictions on rights which are unacceptable 


in the context of the Canadian Charter. 


The Charter does not make specific reference to some 


of the rights and freedoms set out in ICCPR. For example: 


The rights not to be subjected to arbitrary 
or unlawful interference with respect to 
privacy, family, home or correspondence 
CARE 


Fhe rrant “of. the famrly to ss rorection: and 
the rights to marry and to found a family 
CAT tie! 1473) 


The rights of children co special protection 
(Areas 4) 


The lack of any specific mention of these rights does 
not mean that they are outside the Charter's provisions. Some 
privacy rights, for example, may be wWithion esecuLron wieor, the 
Charter and special protection and assistance for children may 
be required by section PS Cl) s#prohibitron sol age 
discrimination.* If there is doubt as to whether the Charter 
includes rights such as these, an interpretation “of the Charter 
consistent with Canada's international obligations could 


Support an argument for their inclusion. 


(iii) The International Covenant on Economic, Social 
and Cultural Rights 


It would appear from Paragraph 1 of Articlet2 thatetne 
Covenant on Economic, Social and Cultural Rights is meant to be 
progressively implemented; that is, it is a promotional 
convention. The Covenant contains the same non-discrimination 
clauses (Arts. 2(2) and (3)) as the Covenant on Civil and 
Political Rights; but Article 2(3) allows for discrimination 
against non-nationals in developing countries. There is no 
provision for derogations in a state of emergency. Article 4 
allows for limitations on the rights provided "as determined by 
law only...so far as...compatible with the nature of these 


rights and solely for the purpose of promoting the general 
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* If children have special needs, laws which fat lecOn Lane 
account of these needs by treating them in the same way as 
adults may have discriminatory effects. Special protection 
for children will also fall in many cases within section 
15(2 ob tne Ciatcer. 





welfare in a democratic society." 


Part ITI contains a detailed list of rights: 


Article 6. The right to work 


VS The right to just and favourable 
conditions-of ,work ; ancluding sinter 
alia fair wages, equal pay for equal 
work and holidays with pay 








B% The right to join’ trade unions, 
including the right to strike 


9. The fight tO social Security 


10, 2. Protection, of, the. family,.includang 
special assistance for mothers and 
children 


11. The right to an adequate standard of 
living, including adequate food, 
clothing and housing and the continuous 
improvement of living conditions 


12. The right to the highest attainable 
standard of physical and mental health 


13. The right to education, primary 
education being compulsory and free for 
all, and secondary and higher education 
generally accessible to all 


hae 'Tretright toi parereipace “ih ‘cubtural 
life and enjoy the benefits of 
scientific progress 


Whereas the rights in the Civil and Political Covenant 
are stated in terms of "Everyone has a right to..." or "No one 
shall. be. siibjected,to,.4% 47. the normative articles of. 1CECSR 
state that "The States Parties recognize the right to..." or 
"The States Parties undertake to ensure..." The Covenant sets 
out standards which the contracting parties pledge themselves 


to secure progressively and to the extent possible given the 
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constraint of limited resources. 


Unlike _IC€PR, the. rights nlisted-in, JCECSR«vare’ not 
directly comparable to the rights in the Charter. As will be 
argued below (pp.184ff.), the Charter is not primarily an 
economic rights document. But the division between 
socio-economic rights and civil-political rights is not always 
easy to make. The right to form a trade union, for example, 
may be seen as one aspect of the "civil-political" freedom of 
association or aS a right more properly characterized as 
"economic". In fact, it appears in both Covenants. The 
formation of trade unions is a means by which individuals may 
advance toward a substantive welfare goal. There will often be 
this kind of overlap because civil and political rights define 
the ways in which decisions affecting an individual's economic, 
social and cultural welfare must be made. "Process" rights and 
rights to some substantive result respecting the distribution 
of economic, social and.culturnal "goods" )arecloselywconnected. 


By adhering to ICECSR, Canada has undertaken to secure 
(progressively) the rights guaranteed. Canada has, therefore, 
recognized the importance of these particular rights not merely 
as desirable goals, but as "rights which derive from the 
inherent dignity of the human person." (See the Preamble to 
ICECSR. The same Preamble accompanies the list of rights in 
ICCPR.) There is not, however, any mechanism in domestic law 
by which an individual can claim against the government for 
failing to take steps to secure the kind of rights listed in 
ICECSR. An unemployed person cannot, for example, bring an 
action based on the "right to work" guaranteed in Article 6 of 
ICECSR. However, a person who is unemployed because he has 
been forced to retire at an age prescribed by legislation may 
be able to use Article 6 of ICECSR in support of a Charter 
Claim that mandatory retirement constitutes discrimination on 


the basis of age contrary to section 15(1) of the Charter. 


In assessing whether or not such a policy constitutes 
d«"neasonable «limit “cunder »section,.leof athe Charter, the court 
may have regard to the fact that the individual interest 
affected, by the policy is athe .“rightetoswork",,.ayrnight that 
Canada has recognized as part of the "inherent dignity of the 
human person". More generally, insofar as government action 
challenged under the Charter impedes or assists in the securing 
of the. rights,.Listed,in«LCECSR, it may be.cornespondingly more 
or less difficult to defend as a reasonable limit under section 
lof the: Charter... In the context of section 15(1), particular 
distinctions based on a prohibited ground may be more difficult 
to defend if they adversely affect an individual's rights with 
respect to work, social security, education, health care or any 
other ICECSR right. ICECSR cannot be used as a basis for 
asserting welfare rights, or as a basis for reading them into 
the Charter; but it may be used as an indication of the 
importance of the individual interest affected by government 
action that is otherwise open to challenge by the Charter's 


provisions. 


(iv) The European Convention on Human Rights 


Canada cannot, of course, adhere to the European 
Conventiomesince itis a regional, treaty.~ The use ofthe 
Convention in the interpretation of the Charter may, however, 
prove to be significant. There are many similarities between 
the legal, political and social systems of Canada and the 
Western European states who are parties to the Convention. 

This is particularly significant since section l of the Charter 
invites comparisons with other free and democratic societies. 


The Convention not only covers the same kinds of rights and 


freedoms as are guaranteed in the Charter, but also uses many 
of the same phrases and expressions. 


Like ICCPR, the European Convention contains a general 
non-discrimination clause (Article 14); a provision respecting 
the need for effective remedies before a national authority 
(Article 13); and a provision for derogations in times of war 
or public emergency (Article 15). And like ICCPR, some of the 
Convention's rights and freedoms contain specific restrictions 
and limitations within them. The Convention guarantees the 


following rights and freedoms: 


ArtLehé -h2=52~The rightsato site (ilibenty cand jsecunity 
of person 


6-73) Legal. nights gin /civiitlwand criminal 
proceedings 


8ipThesrigqht to<respect flor privacy; 
family life, home and correspondence 


9: Freedom of thought, conscience and 
religion 


10: Freedom of expression 


ll: Freedom of peaceful assembly and 
association, including the right to 
form and join trade unions. 


123 The night, to mart yeand=founasastamisny 


The Protocols to the Convention add the right to peaceful 
enjoyment of possessions, (Pl,s.1) the right to education, 
(PP;st2) democratic rights’ (Pips 73)? and-mobvil ity eergnes 
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The Convention also establishes a permanent 
Commission and Court of Human Rights. The Commission may 


receive petitions from any individual or association claiming 


to be the victim of a violation by a State Party of the rights 
set forth in the Convention. The Commission has the power to 
investigate and report or to refer cases to the Court. The 
Court's judgments are final and the States Parties agree to 
abide by its decisions. (The competence of the Commission and 
the jurisdiction of the Court depends on recognition by the 
States Parties.) There is now a substantial body of 
jurisprudence interpreting the provisions of the Conventions. 
This jurisprudence may be of assistance in interpreting some of 


thes Charter cyprovisionsi: 


(v) Further Examples of the Use of the Conventions in 


Interpreting Section 1 and Section nS (1) ote hes Charter 


il) SLimitationstoneRights 


As noted above, ICCPR and EHR contain a general 
derogation provision for war or emergency. Under ICCPR (Art. 
4(1)) a derogation may not be made if it involves 
"discrimination solely on the ground of race, colour, sex, 
language, religion or social origin". These instruments also 
contain specific provisions in various individual Articles 
which specify the limitations and restrictions that may be 
allowed with respect to that particular right or freedom. 


These provisions (in most cases) require that the limitation be: 


(1) prescribed by law (see below 
Db. Do 18). 


(2) objectively justified (usually 
"necessary" and, in some cases, necessary 
"in la ftee fand democratic society”). 


(3) “Wustirivea ON Specific grounds such as 
national security, public safety, public 
order, the prevention of disorder, the 
prevention of crime, public health, public 
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morals and the protection of the rights and 
freedoms of others. 


Limitations of this kind apply to the freedoms of 
movement, assembly, association, opinion, expression, 
conscience and religion; and to the rights of trade unions. 
They apply as well to the rights to property, privacy anda 


fairmeniaiy 


The non-discrimination clauses are not subject to any 
such express limitations or restriction. They are not, 
however, absolute. In the Belgian, Linguistic Case; i Bao. nen. 
252, the European Court held that the principle of equality of 
treatment guaranteed by Article 14 of the European Convention 
is violated if a distinction made on a prohibited ground has no 
"objective and reasonable" justification, or if it is 
established that there is no reasonable relationship of 
proportionality between the means employed and the aim sought 
to be realized. It should be noted that this is an 
interpretation of the scope of the non-discrimination right. 


It is not an interpretation of an express limitation clause. 


The question of whether the non-discrimination clause 
in section 15(1) of the Charter should be similarly 
interpreted, and the relationship between section 15(1) and the 
general limitation clause in section 1] of the Charter, are 


considered below (at pp.215ff. and pp.lllff., respectively). 


(2) Equality Rights 


The meaning of the phrases "equal before the law" and 
"equal protection of the law" in Article 26 of ICCPR may be 
better understood by reference to the preparatory work of the 


Human Rights Committee in drafting the Article. The authors of 
the United Kingdom Report to the Committee had interpreted the 
phrase “equal before the law" in terms of Dicey's concept of 
equality before the law as part of "the rule of law"; that is, 
equality before the courts. In discussion, it was pointed out 
that Article 26 referred also to the general "egalitarian" 
concept of "equal protection of the law" in the sense of 
non-discrimination. Further, it was agreed that the prevention 
of discrimination required "active protection" against 
discrimination and not merely passive measures of prevention. 
"Equal protection of the law" was added to Article 26 following 


this:.discuss pon. 


It should be noted as well that Article 14 of ICCPR 
provides that "All persons shall be equal before the courts and 
tribunaLse the! Charter, doesnot) contain yany fefernence to 
equality before the law other than that in section 15(1). If 
the Charter does guarantee equality before the courts in the 
procedural sense referred to above it must be found in section 
15(1)oor by reference -torthe “rule of law™ in the Preamble. 


(This issue is discussed below at pp.215ff.) 


(3) Non-enumerated Grounds 


The list of grounds of discrimination in ICCPR and in 
the European Convention are not meant to be exhaustive. In 
both cases, the list is preceded by the words "such as (Art. 
2(2) of ICECSR, by contrast, appears to use a closed list of 
grounds). Some of the grounds referred to in these Conventions 
are not explicitly referred to in the Charter. These are: 
political or other opinion, social Oriroqrn, Ppropercy,..birth or 
other status, and association with a national minority. 


Because the Charter's list of grounds appears to be open, it 


Cy je? 


may be possible for an individual to argue that some of these 
grounds should be recognized under the Charter as well. 
(Non-enumerated grounds of discrimination in the Charter are 
discussed below at pp.300ff.) 


(4) Specialized Conventions 


With respect to discrimination based on race or sex, 
and discrimination in the area of employment or education, the 
specialized conventions may be consulted: in partrecuvrar > tne 
International Convention on the Elimination of All Forms of 
Racial Discrimination (CERD), the Convention on the Elimination 
of All Forms of Discrimination Against Women (CEDAW), the ILO 
Convention concerning Discrimination in Respect of Employment 
and Occupation (ILO 111) and UNESCO's Convention against 
Discrimination in Education. Two things should be noted about 


these conventions: 


(1) Both CERD (Art. 1(4)) and CEDAW (Art. 
4) explicitly provide for special measures 
Or affirmative action to ensure de facto 
equality between racial groups and men and 
women. 


This is consistent with the view of the 
Human Rights Committee in drafting Article 
26 of ICCPR. The Committee was of the view 
that affirmative action in favour of a 
disadvantaged group was not to be considered 
discrimination. Rather: it was considered 
to be sometimes essential to avoid 
discrimination (Ramcharan, 254-262). 


(2) In the case of all the specialized 
conventions referred to above, 
discrimination is defined in terms of 
reffects™.. (Art. (1) tof CERD detines 
discrimination as "any distinction...based 


On race...which has the purpose or effect of 


nullifying or impairing the...enjoyment or 


exercise...of human rights and fundamental 
EVeCaonNs:.« cor) AR VOle Wot CEDAW tts an 
substantially the same terms: 
"discrimination" is defined in terms of 
purpose or effect. ILO 111 and the 
Convention against Discrimination in 
Education define discrimination in similar 
terms; but omit reference to the purpose of 
the distinction and refer only to its effect 
in impairing equality of treatment. 


This emphasis on the effect of a distinction 
is consistent with the view taken by the 
Human Rights Committee in the Case of the 
Mauritian Women. The Committee held that 
there did not have to be direct 
discrimination against women in order to 
violate Article 26 of ICCPR. In the Belgian 
Linguistic Case, the European Court held 
that a measure which appears to conform with 
the requirements of an Article enshrining a 
particular right or freedom may still 
infringe that Article If. Des efrect is 
discriminatory, in violation of Article 14 
oL the “Convention. 


These interpretations argue against the view that 
section 15(2) of the Charter should be viewed as an "exception" 
to the non-discrimination principle. Section 15(2) can be 
viewed not as authorizing "reverse discrimination" (or 
discrimination in favour of a disadvantaged minority), but 
rather as recognizing that it is sometimes necessary to treat 
disadvantaged individuals or groups differently (more 
favourably) in order to achieve, in effect, some measure Of 
equaldtyoofgopportunity.%ytheylalsovarguejin, favouryof an 
interpretation of section 15(1) that includes protection 
against "constructive discrimination"; or discrimination that 
is not based on intention to discriminate or a direct 
classification on a prohibited ground. The emphasis should be 
on whether the legislation, although expressed in 


non-discriminatory terms, has the effect of differentiating 
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people on a prohibited ground. (Constructive discrimination is 


discussed below at pp.242ff.) 


Further reference to international conventions and 
jurisprudence is made throughout this paper. As stated above, 
these may be useful as aids to interpretation, but they are not 
in any sense determinative of the scope and effect of the 


Charter's provisions. 


way U.S. Bill of Kroes 


American courts have already considered many of the 
difficult questions that will arise under the Charter. AS a 
result, American jurisprudence offers what often appears to be 
ready-made answers to the delimitat ton vols Chancerwuagnts. Even 
if the answers are not accepted by our courts, the analysis 
employed by American courts offers a way of Viewing problems —=— 
a way of elaborating and putting content into textually vague 
terms in particular situations. Further, court Opinionsy7i nee 
United States are supplemented by a large body of academic 
writing diéplaying™al igh levelsor theoretical sophistication 
and ahalytical lvabstraction<®”’! This ss often intellectually 
compelling in its own right and offer a philosophical 


perspective within which to view court decisions.* 


Having said this, the argument for the adoption of 


American constitutional approaches can easily be over-played. 
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* See, for example, A. Bickel, The Least Dangerous Branch 
(1962); John Rawls, A Theory of Justice (1971); R. Dworkin, 
Taking Rights Seriously (1971); L. Tribe, American 
Constitutional Law (1978); J.H. Ely, Democracy and Distrust 


(1980); R. Nozick, Anarchy State and Utopia 401974)7)R. 
Berger, Government by Judiciary (1977). 


Although no one would argue for its wholesale adoption, the 
cultural specificity of the entire body of American law is 
often overlooked. With respect to the issues of "equality" and 
"discrimination", for example, American constitutional law has 
been overwhelmingly concerned with racial inequality and racial 
discrimination. American courts have used the "equal 
protection" clause of the Fourteenth Amendment to define the 
equality rights of the black minority -- a group whose inferior 
social, political and economic status made it the first 
recognized and most important "discreet and insular minority". 
The anti-discrimination principle has been extrapolated to 
other forms of inequality, but racial inequality is the 
prototype against which the existence and importance of all 
Other forms are judged. 


So viewed, American constitutional law has both 
advantages and disadvantages for interpreting the Charter. Ly 
offers an opportunity to view the historical development of 
legal principles respecting discrimination in a "clear case" 
such as racial discrimination by government. However, the 
equality provisions of the Charter will not be used primarily 
for purposes of assessing legislation that, on its face, 
discriminates on the basis of race. This is not because the 
problem of racial discrimination has disappeared, but because 
the focus of the problem has changed. For the most part, 
racial discrimination will be dealt with through provincial 
human rights legislation (governing private activity) and 


through affirmative action programs. 


We should be particularly careful in borrowing 
American remedies in constitutional cases. Desegregating 
schools, for example, required American courts to develop some 
innovative remedies, in part because state and local erfircials 
were unwilling to accept Supreme Court decisions with respect 
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to what "equality" meant. The recalcitrance of public 
officials merely reflected a more widespread public hostility 
to the values espoused by the Court. This hostility was itself 
the product of a deep and long-standing rift in American 
society. Unless experience shows that we are dealing with a 
Similar problem in Canada, less intrusive kinds of remedies may 
be workable and preferred, by both the judiciary and the 


government. 


In other instances, American courts have structured 
remedies as they have either because of a lack of central (or 
state) organization or because of the seeming lack of 
alternatives. In each case, before assuming that these 
remedies are a necessary consequence of a finding of a Charter 
violation, we should look carefully at the availability of 
other and better ways of curing the problem. We have a body of 
law respecting remedies. Section 24 of the Charter invites us 
to use it. In particular, we should hesitate to give over to 
judges the task of directly and personally revising public 


insti tucrons: 


Insofar as American constitutional law has developed a 
system of dealing with forms of discrimination other than race, 
it may be of value in interpreting the Charter. In every case, 
however, it will be necessary to decide whether the ways in 
which general principles respecting discrimination have been 
elaborated in American Courts make sense in our social and 
political context. The text of the Charter will require 
different results in, some cases, “andiwill, permutedte ehent 
results in others. Our standards should be our own. 


Interpreting the Charter on its own may also allow for 
a more straightforward analytical approach than if we attempt 
to borrow from American decisions. One problem faced by 
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American judges that is not a problem for judges interpreting 
the Charter is how to make an eighteenth-century constitutional 
text respond effectively to current social conditions... Simply 
because the Charter is new, some difficulties of application 
are not nearly so acute as those faced by American courts. Our 
courts will have to deal, however, with the problem of 
constitutional "growth" -- with the problems: of maintaining 
fidelity to the text and some semblance of continuity while 
allowing for change. In this respect, the successes and 


failures of American constitutional law will be instructive. 


The Charter differs from the American constitution in 
Significant ways: not the least jof,which is the inclusion,of 
section 1 in <the-Charter to, guide the ;courts insthe difficult 
and sensitive task of balancing interests. Although it is 
probably true to say that the courts would not treat the rights 
in the Charter as absolute even in the absence of a section l, 
the inclusion of section 1 responds to at least four issues 
that might otherwise be more problematic: first, it does set 
out the standard to be applied to all the rights and freedoms, 
albeit a vague one; second, it suggests that the standard of 
review is to be the same for the infringement of all rights and 
for discrimination on all grounds protected by section 15; 
third, it establishes that the onus is on the government*; and 
£outeh«l(velated to the thind points) ;71t makes sit sclear .that.the 
doctrine of parliamentary supremacy is not wholly to restrict 
the courts, a point emphasized by the removal of the phrase 
"with a parliamentary system of government" after the words "in 
a free and democratic society" from an early version of section 
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* For a contrary view, see McLeod, Takach, Morton and Segal, 
4-44 where it is suggested that the onus may be on the 
applicant with repsect to certain alleged infringements 
(such as section 8) but not with respect to others. 


A forthersdistinection fromitnie wes. BrP tof kignes 1s 
that section 15 enumerates specific protected grounds (although 
the wording is avcléar indication*’thabe this=is not intended to 
be an exhaustive list) while the American Bill of Rights does 
not specify any grounds. The American caselaw has been very 
much concerned with this issue; Historically, the core concern 
of the equal protection clause was the protection of blacks 
from at least some forms of discriminatory political decisions 
(Berger, Government, 20-59" Brickell, 56-59), bur Ehe genereas 
language suggests an intention to include other forms of 
discrimination. as well. As a result, much of the equal 
protection analysis in the United States has, centred on the 
question of how to distinguish those forms of discrimination 
included in the general language of the equal protection clause 
from those ‘which, are not. “Two ‘of ithe “factors involved nave 
included the historical treatment of a specific group and the 


importance of the rights at stake. 


One significant difference in this area is that the 
Charter has entrenched sexual equality, a markedly different 
approach than the American rejection of the Equal Rights 
Amendment. It was the treatment of sex discrimination by the 
U.S. Supreme Court which motivated various groups, including 
the Canadian Human Rights Commission, and members of the Joint 
Committee of the House of Commons and the Senate, to seek an 


explicit statement of sexual equality beyond that in section 15. 


Thus while the American jurisprudence may be a 
valuable "aid to interpretation", it must also be assessed in 
light of the difference in the two countries' political, social 
and legal history, and the difference between the text of the 
Charter andthe text ofethe,U.S. Bil goreRugnes: 


F. Social, Political, Cultural and Economic Factors in 
Relation. to.an Analysis, of) the.Charters The Use of 


Extrinsic Aids 


Pre-Charter constitutional cases dealing with division 
of powers involved the use of material which was not strictly 
legal in nature but which could be characterized as 
sociological or economic. It is expected that even greater use 
of such material will be made under the Charter. In division 
of power cases, the primary purpose for using such materials is 
to determine the "pith and substance" or subject matter of the 
legislation in issue, although they are also used to determine 
the effect of legislation. Under the Charter, the use of such 
materials will go beyond determining what the nature of the 
impugned legislation is and will more extensively go to the 


GUeSEION Of erbect, (Re VoeVIdeol licks). 


An example of materials permitted to be filed in 
pre-Charter cases is found in the decision of the Supreme Court 
of Canada in the Anti-Inflation Act Reference. In that case, 
the court permitted the parties to file a variety of material 
including the federal government's White Paper entitled "Attack 
on inflation" ,.-monthly. bulletins of Statistics Canada. a, study 
by Professor Lipsey dealing with the harm caused by inflation 
and various policy options to deal with inflation, telegrams 
from economists supporting that analysis, a critique of the 
Lipsey study, and a transcript of a speech delivered by the 
Governor of the Bank of Canada. These materials were admitted 
in relation to whether or not the Anti-Inflation Act came 
within the "Peace, Order and Good Government" clause in section 
91 of the British North America Act and were "relevant to a 
consideration of the social and economic circumstances under 
which the Act was passed, the evils with which the 
Anti-Inflation Act purported to deal, and the likely 


effectiveness.or otherwise-of -the- Act -in- accomplishing its 
alleged purpose" (Laskin, 7). Similarly, in the Reference re 
Ontario ‘Residential’ Tenancies Act; ii9e th) a eaeresn may Acer 
Justice Dickson (as he then was) stated that materials which 
are relevant to the issues before the court and which are not 
inherently unreliable or which do not offend against public 
policy should be admissible for such purposes, but that such 
materials “are™not €0 be, avVablabic acwan calc ri iy seatucory 
construction. The principles enunciated by Mr. Justice Dickson 
in Residential Tenancies were applied by Mr. Justice McIntyre, 
fror*the Supreme” Court of Canada, im scnunenirn bathe ttaprador ) 
Corporation Htdayere tral iv. Attorney-General of Newfoundland, et 
al (1984), 8 D.L.R. (4th) 1. Mr. Justice McIntyre admitted 
into evidence, among other items, a government pamphlet 
outlining the government's reason for enacting the legislation 


ati issue. 


Although there are strong arguments and strong 
judicial statements in favour of the extension of the use of 
such materials, the view expressed by the Supreme Court of 
Canada in The Law Society of Upper Canada v. Skapinker, 
indicates that the court has not wholeheartedly accepted the 
USev Or extrinsic Mdterials, in chat case tie court Look a 
cautious view of the use of historical materials relating to 
the development and incorporation of section 6 of the Charter. 
Estey J., for the Court, cited the comments by that Court in 
the Senate Reference approving of the consideration of 
historical background. However, as he had "not found it 
necessary” tor Cakenrecounsemuu.l tine Cons coUIngo s.. Os cst De 
did] not wish to be taken in this appeal as determining one way 
or the other’, the propriety in the’ constitutional 
interpretative process of the admission of such material to the 
record". Thus Skapinker cannot be interpreted as disapproving 
Or approving of the use of these broadly based extrinsic aids. 
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However, the Ontario Court of Appeal has stated what 
appears to be the more generally accepted view that the Charter 
must be treated as part of the general historical and current 
Canadian environment and subject to the influences of that 
environment. MacKinnon A.C.J.0O. stated in Re Southam Inc. and 
Tre Oueern CONoO PSDP -CPISS) 7 4-o, REVCzZay CL Is CC PAS} 
(accessibility to juvenile trials case) that the Charter 
"should not be stultified by narrow technical literal 
interpretation without regard to its background and purpose; 

.." Other significant cases have also approved the extended 


use or “non-legal “materials. sin yiire une berecnce SnexMinoriey 


Language Educational Rignts, “the Ontario Court of Appeal’ said 
that the Charter has 


changed the focus of constitutional law and 
the role of the courts. We believe that the 
Court's concern for these rights requires a 
move away from narrow and strict 
constructionalism toward a broader approach, 
which would include a consideration of the 
historical developments, particularly in the 
field of education. 


The Court went on: 


We see no reason not to include in our 
consideration of the general historical 
background of the matter, relevant 
political; economic,- social and) cultural 
developments. Such considerations imay 
serve to broaden our approach to the 

issue at hand, and to avoid resort to 
strict legal principles of interpretation. 


The Court then devoted over eighteen pages of its judgment to a 
survey of the history of minority language education rights in 
Ontario. Tarnopolsky dVAl, I1n*Rs v--Videoflicks ‘etal, 


accepted this approach, stating "that the overall historical 
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context preceding the entrenchment of s. 57 [sic] is relevant 
as an aid in interpreting the meaning of this or any other 
provision.in «thes Chanter os,Writcingsator the. OntariLoucquresor 
Appeal, he explained that the usual approach to constitutional 
law which involves the determination of the purpose of 
legislation, has a continued but more limited applicability to 


Charter cases: 


Regardless of whether the courts have, with 
respect to the determination of the 
distribution of powers and the 
characterization of laws in relation 
thereto, looked to “intent™ or “effect™ ‘or 
to both..., in my view the interpretation of 
the Charter necessarily requires an 
assessment of the "effect" of impugned 
legislation...While a law may have a 
legitimate purpose, its actual operation may 
result in the infringement of rights and 
freedoms guaranteed by the Charter. 


The'Court’ dravconsi1dervther’ character of vehneyretal | 
Business Holidays Act and determined that it was enacted for a 
secular, not religious, purpose.” However, in Mr. Justice 
Tarnopolsky's view, to have ended the matter there would have 
avoided the real issue of whether Charter rights had been 
infringed. An understanding of the purpose of the legislation 
is only a partial understanding; for ats Gitrect mignt) se quite 
at odds with the purpose, resulting in a contravention of the 
Charter. Tarnopolsky J.A. found that even though the statute 
had a secular purpose, it had the effect of limiting the 


expression of religious belief. 


The development of a general understanding of the 
Charter's purposes or role involves at least a brief 
consideration of the (various) purposes of the individual 
sections in order to answer the following sorts of questions: 


why is this right guaranteed by the Charter? in what way is 
this right associated with the legislation or administrative 
practices being challenged? is the loss of this right in the 
circumstances too great to bear in light of the reason for its 
inclusion in the Charter? We cannot answer these and similar 
questions if we fail to search beneath the literal wording of 
any given section. For example, even the Supreme Court's 
decision, in;Skapinker, despite (Estey;J.*s reluctance to endorse 
the practice of considering such materials, included some 
consideration of the purpose of section 6(2)(b) which 
unavoidably involved some concern (admittedly in this judgment 
Minimal) with the broader questions of the political and 
economic implications of Canadian citizenship and the 


requirements of federalism. 


Professor Hogg suggests that the Brandeis Brief 
(comprised of social science data) may be the only efficient 
way to bring such facts before the court and that 
constitutional facts need not be proved as strictly as 
adjudicative facts W(Hoggs “Proof of Pactst)... = mAdjiidi-cative 
facts are those specific to the case; for example, in Reve 
Videoflicks, the Crown had to prove that the persons charged 
had opened their businesses on Sunday and that they did not 
Satisfy the exemption under the legislation. Constitutional 
factsmare Tbhackgqround"sintormationyynin Re wey Videotlacks,, the 
constitutional facts included the economic impact of closing 
two days a week, the importance of religion in maintaining 
cultural identity and so on. Although the Brandeis Brief may 
be usefully employed to summarize a variety of studies (as it 
did insBrownev: sBoard of fEducakion, 374nUtSxu°468n41954) in 
order to show the effects of segregation), it must be 
remembered that it is not subject to cross-examination nor 
introduced aS sworn testimony. However, such concerns are of 


less importance in relation to constitutional facts than they 


are in relation to adjudicative facts. 


Ofwall the Charter 'se@provisions ys Sections ly7umoresthan 
the others, suggests this assessment of purpose and history. 
It ;cansbe difficult tovshowtthatvanvViniringementis 
justifiable, nor can we appreciate the ramifications of the 
limitation imposed on the right or freedom beyond the immediate 
case, unless we know why the right was guaranteed in the first 
place. jAcdefencesunder fsection (ie invites courts stowexamine 
the traditions and conventions of Canadians to assist them in 


deciding what limits are reasonable" (Mackay, 63). 


However, although section 1 in particular suggests the 
use of extrinsic materials in order to determine whether or not 
the limit is reasonable, other sections of the Charter will 
require the same kind of analysis. For example, section 6 
refers to "the amelioration in a province of conditions of 
individuals in that province who are socially or economically 
disadvantaged", section 15(2) uses similar terminology and 
section 27 contains the phrase "the preservation and 
enhancement of the multicultural heritage of Canadians". Such 
provisions suggest that the court will assess external data 
relevant to the determination of whether individuals are 
disadvantaged or the determination of the nature of the 
multicultural heritage of Canadians. Thus the Charter appears 
to invite the use of social and economic evidence to an even 
greater extent than even the most recent pre-Charter 


constitutional cases. 


The Constitu€ion-is ancoinvatation tosthe. courts ts 
reach decisions against a background contemporaneous with the 
making of the decision, to recognize a changing social and 
political equilibrium. The Charter is not a static document; 


it is meant to evolve over time. The Supreme Court of Canada 
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has expressly adopted the "living tree" image of the 
Constitution, including the Charter, in Hunter v. Southam 
Inc.. Professor Gibson captures the interaction of these 


forces in his expression "judicial statesmanship": 


By ‘'statesmanship' iS meant an appreciation 
by the court of the effect each of its 
constitutional interpretations will have on 
the way life is lived in Canada...An 
understanding of the priorities Canadians 
have historically assigned to various 
social, political and economic values is 
imperative but so is a willingness to 
abandon traditional solutions which have 
ceased to serve the nation's long-term 
needs....(Gibson, "Interpretation", 27-28) 


In briek, then, underlying this analysis is the 
assumption that interpretation of the Charter requires the 
courts (and those who are trying to respond to the Charter 
legislatively) "to go outside the four corners of the written 
constitutional mandate in order to fulfill it" (Fairley, 229). 


G. Section lS Reflects: the: Principles of the Charter ‘as alwhole 


The Charter is comprised of a set of principles, which 
are manifested in the broadly-phrased rights and freedoms it 
guarantees. Accordingly, some understanding of the sections 
other than section 15 will help to enhance an understanding of 
section 15 itself. Section 15 to some degree culls its meaning 
from the other rights and freedoms which surround it. Each of 
the provisions is in a broad sense interrelated with the 
others. Mr.’ Justice Lambert of;the British Columbia. Court of 
Appeal states in his dissent in Regina v. Konechny that "I must 
consider the purposes of the Charter as derived from all its 


provisions" (no comment on this point by the majority). 


What follows is not meant to be an exhaustive 
statement of all the issues arising out of the various sections 
but is merely meant to highlight those aspects which are 
related to section 15 and to the Charter's general principles. 
Various rights and freedoms are first considered. MThese are 
divided into the minority "collective" rights (sections 16-21, 
22, 725 4and (27) and the “indivadwal #Pignesm(sectrone'2753, Geand 
7). There is then a discussion of a set of provisions 
concerned with the relationship between the legislature and the 


JudHeLary: *(secbrons "244538 rand 52). 


Et The Rights and Freedoms Guaranteed by the Charter 


In brief, the rights and freedoms guaranteed by the 
Charter enhance individualism and opportunity for individual 
action free from state proscription (for example, freedom of 
assembly) or protection from the state (for example, the right 
not to be deprived of life, liberty and security of the person 


except in accordance with the principles of fundamental 


justice).* They also promote to some extent a form of national 
identity -- one that involves the recognition of diverse 
collective identities. The Charter defines the Canadian 
democratic character as one that encourages both individual and 
collective action, an interaction that will at times be a 
source of conflict (for one person's right will often be 
another's deprivation), but will also provide the strongest 
barrier to overwhelming state and majority power. That the 
threat is seen as mutual, however, is evident in government's 
reservation of some power quite free from any interference, 
should it choose, through section 33. ‘However, it should be 
remembered that section 33 can be invoked only in regard to 


section 2 and “Sectrons??7- to LS; 


As will be discussed later in the paper, one view 
holds that the predominant tone of the Charter is legal and 
political; it will likely affect economic conditions or status 
Only indirectly. Thus, on this view, another characteristic of 
the rights would be that they are political and legal, not 
explicitly economic. This does not mean that individuals would 


not be able to make claims in relation to economic matters, but 


* Mention should be made of the fact that the difference in 
language between "rights" and "freedoms" has been 
Widicially noted... in ther Initiation Restraint Act case, for 
example, Mr. Justice Galligan (dissenting, no comment by 
the majority on this point) defined "right" as involving 
"an interest of capacity which if not directly conferred by 
law is at least recognized by, implied by or supported by 
law". He defined "freedom" as "the absence of any legal 
restraint or constraint". He thus concluded in the context 
of that case that workers at common law had the freedom to 
strike but not the right to do so. This view implies a 
distinction between a positive claim to something 
substantive and a negative claim not to have certain 
activities interfered with by government; or put another 
way, there is a difference between a claim to be provided 
with something and a claim to be unencumbered. 


that economic matters without unequal treatment or 
disproportionate impact on a prohibited ground do not appear to 


fall within Charter guarantees. 


(a) ocd "Cobbect ive" s On OMINORLE yeni Ghigs 


The minonibyvlanguagel\ragnes; accrues row gqroupsrandian 
that sense are "collective" rights. In addition, the 
recognition of multicultural and aboriginal concerns are also 
based on the "collectivity", as is section 35 of the 
Constitutionuwhich aifiums yaborrgqinal |) rightssbuteis notypaninos 
the Charter. These rights and the protection of these 
interests illustrate the Charter's purpose of protecting 
minorities against the dominance of the majority, whether it be 
the language of the majority, the cultural practices of the 
majority, or the denial by the majority of self-identification 


by the minority. 


In the Quebec Protestant School Boards case, Chief 
Justice Deschénes concluded that the language rights, which 
have the characteristics of both collective and individual 
rights, are nevertheless individual rights, primarily because 
section 24 is a remedy accruing to an individual. However, he 
considered the aboriginal rights to be "a clear case of 
collective rights"... In one important respect, the aboriginal 
"rights" are properly collective: they constitute for native 
peoples because they are native peoples a set of rights or 
claims over and above rights and claims accruing to them as 
citizens and residents of Canada. In the sense that the 
language, multicultural and aboriginal rights do refer to 
specifically defined entities (and educational language rights 
depend on numbers) and do import some sense of community, they 
can be distinguished from the fundamental and other similar 
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rights which are clearly individual rights with no reference 
point in,a specific group or community. e/Section 15 ‘in part 
refers to collective rights, because the anti-discrimination 
right accrues from perceived or actual membership in a group, 
and in part refers to individual rights, because section 15 
establishes the rights in reference to the individual. 


Sections 16-21 and 23 and sections 22 and 27 
specifically deal with bilingualism/culturalism* and 
multilingualism/culturalism, respectively. The treatment of 
French-English language rights is notably different from the 


treatment of multi-culturalism. 


The minority language rights represent a 
constitutional commitment to the historical and legal assertion 
of a distinct and superior status for French and English as the 
official languages of Canada and of New Brunswick. Russell 
contends that the language provisions "express the pan-Canadian 
nationalism which, at the level of ideology, is the counter to 
the nationalism of Quebec separatism" (Russell, 38-40). These 
sections, perhaps especially the minority language educational 
rights of section 23, are intended to emphasize the dualism of 
Canada; .this vs .diiterent, froma ulingual country apn the 
fullest sense. Although the Charter goes as far as to 
establish a positive obligation to provide for the continuation 
of minority language areas throughout Canada, it does very 
little, and probably cannot do much, to encourage the 


development of personal bilingualism. 





* Biculturalism is not explicitly protected by the Charter. 
However, the preservation of culture is heavily tied to 
language. 


The multilingual/cultural rights, on the other hand, 
are treated less extensively. Section 22 does maintain the 
legal or customary rights (whatever they may be) of languages 
other than French and English. Section 27, which is intended 
to preserve and enhance the multicultural heritage of Canada, 
is an interpretive section against which all other sections are 
to be assessed. It does not actually guarantee any rights. 
Section 27 of the Charter can be contrasted with section 27 of 
the International Covenant on Civil and Political Rights which 


reads: 


In those states in which ethnic, religious 
or linguistic minorities exist, persons 
belonging to such a minority shall not be 
denied the right, in community with other 
members of their group, to enjoy their own 
culture, to profess and practise their 
religion, or to use their own language. 


Section 27 was not included in the first two drafts of the 
Charter, but was added after several witnesses raised the 
matter before the Joint Committee (Joint Proceedings, 22:81, 
232521) 2 © °Onpositron “to ‘the "entrenchmentvor multiculturalism 
arose from a concern that the provinces would have difficulty 
responding to the demands for "particular cultural image[s] 
reflected in the school curriculum, in teaching rights, etc., 
etc., etc." (Joint Proceedings, 34:97). It has been suggested 
that "section 27 was included as a result of a strong lobbying 
effort in the winter of 1980-81 when it appeared that the 
Charter might well reach private conduct" (Whyte, C/82-11). 


In’ Re. We Videoflicks7aMr. Justice Tarnopolsky 
considered the origin of section 27, specifically the 
development of an official policy of muULbeLCuLturalirem’ **He 
interpreted freedom of religion in light Of ‘SeCELONe 2s, 0c- tne 


Charter: 
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Therefore, my conclusion that a law 
infringes freedom of religion, if it makes 
it more difficult and more costly to 
practise one's religion, is supported by the 
fact that such a law does not help to 
preserve and certainly does not serve to 
enhance or promote that part of one's 
culture which is religiously based. Section 
27 determines that ours will be an open and 
pluralistic society which must accommodate 
the small inconveniences that might occur 
where different religious practices are 
recognized as permissible exceptions to 
otherwise justifiable homogeneous 
requirements. 


Section 27 is “an .explicil© recognition. or ‘the, "mosaic" 
character of Canada, an assertion of no little import when it 
is applied to acceptance of differences implicit in notions of 
equality. Whatever their actual impact, section 27 and the 
language provisions are an attempt to define the complex 
Canadian "national character" as one diffused with differences, 
yet committed to some basic ("fundamental") political freedoms 
and legal rights. Note that sections 16-23 and 27 cannot be 


overridden by section 33. 


An indication of the relationship between bilingual 
rights and multicultural rights can be seen in the limitation 
of ‘sect10niZ3 rights to Ler zens sand to Certain citizens... “A 
citizen whose first language is Italian, German, Chinese or any 
other language than English or French and who received his or 
her public schooling outside Canada has no rights under 
Subsection 23(1). Non-citizens whose first child was educated 
in English or French can make no claim for their other children 
as a result of subsection 23(2). This is important because 
recent immigrants, even if they take out citizenship, cannot 
have their children educated in the language of the linguistic 


minority. This point is perhaps most relevant to Quebec where 
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there was a prospect of most immigrants having their children 
educated in English rather than French. The Supreme Court of 
Canada referred to this point several times in the Quebec 


Protestant School Boards case. 


Aboriginal rights are referred to in section 25 of the 
Charter and in section 35 of the Constitution (which is not 
part of the Charter). The™ according of “special treatment" to 
the aboriginal peoples of Canada is an important reflection of 
the special and distinct’ status of these peoplecoing ene has.cory 
of Canada. However, the current provisions have not been 
considered satisfactory by Native peoples. The wording of 
section 25 is merely interpretive rather than a guarantee. 
However, section 35 does constitutionalize rights and, since it 
lies outside the Charter, it is not subject to restriction 
through Section 1. “On the other hand, the enforcement 
provisions Of section 24 do not apply fo section 35; mor does 
it contain its own enforcement provision. Section 52 does 


apply to section 35. 


The inelusion of sections (25, 35 and 37° (which 
provided for a constitutional conference on aboriginal rights) 
were intended to ensure that patriation of the Constitution 
would not end the debate on aboriginal rights. These sections 
give constitutional recognition to existing aboriginal and 
treaty rights and provide mechanisms for further identification 
of those rights. Since the passing of the Constitution Act, 
1982, there has been one amendment. In addition to providing 
for further constitutional conferences at which aboriginal 


rights are to be considered, it amends sections 25 and ore 


Section 25(b) referred torune InGlusion of Trany yighnts 
or freedoms that may be acquired by the aboriginal peoples of 


Canada by way of land claims settlement" among the aboriginal, 


treaty or other rights protected by section 25. It now 
includes among those rights "any rights or freedoms that now 
exist by way of land claims agreements or may be so acquired". 
Thus, the Tight is not 1imitea tortuttre settlements, but 
includes existing ones with the result that they are not 


Subject to the guarantees in the Charter. 


Section 35(1) stated prior to the amendment that "the 
existing aboriginal and treaty rights of the aboriginal peoples 
of Canada are hereby recognized and affirmed". This subsection 
has now been clarified; "'treaty rights' includes rights that 
now exist by way of land claims agreements or may be so 
acquired". This amendment also gives constitutional status to 
land claim agreements already reached between governments and 
the aboriginal peoples. The significance of this 
constitutional recognition in section 35 is that the agreements 


may not be overriden by legislation. 


The principal issues involve the extent to which 
aboriginal peoples have special rights in relation to land and 
the question of entitlement to membership in bands and the 
rights accruing to such membership. This last is an important 
issue, in part because it involves the constitutionality of the 
removal of Indian status from Indian women who marry non-Indian 
men, “now provided for by section’ 12(1)(b) of the Indian Act. 
Whether the same provision could be made by band councils 
themselves is uncertain (see discussion of relationship between 


sections 25 and 28 below at pp.361-362). 


(b) Individual Rights 


Many of the other rights and freedoms in the Charter 


are intended to assert the individual's claim of autonomy in 


relation to the state. This is especially true of the 
fundamental freedoms and legal rights but also applies to other 


rights as well. 


This analysis is grounded in the assumption that the 
Charter does more than clarify the existence of rights already 
enjoyed; rather it guarantees rights and freedoms which we as 
individuals could not enforce before despite thevBid Of Rights 
and the "implied Bill of Rights theory... (Thits; tir peta, sana t 
S6CC1OnN. 2.518 many, declaratory of the freedoms which have 
long existed in Canada", the Ontario Divisional Court in Re 
Ontario Film Board and Video Appreciation Society and Ontario 
Board, of Censors) (1983). a4 7D. G3d.)7 58: tat Fi" Se AB) AS 
O.R. (2d) 80 (C.A.) (no comment on this pointiq-imayanots have 
accurately reflected the significance of Dupond which treated 
freedom of expression and civil liberties generaiy in 
relationonly c-bomthe continuing struggle of jurisdictional 
power. Outside the question of jurisdiction there was no basis 
for an enforceable claim that freedom of expression or 
assembly, or any other civil rights, ought not to be infringed. 


The Charter, sets out.for the first time a set Orabas ic 
democratic rights and freedoms which a person in Canada can 
insist on by virtue of her or his Status gua individual; and it 
establishes a mechanism by which claims can be asserted against 
a government -- federal or provincial -- which denies or Jamits 
Ehem./ »POrsthe first wbimne;s tnese rights and freedoms definitely 
exist outside the boundary of inter-jurisdictional disputes and 


can be enforced, 
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(i) Illustration 1: The Fundamental Freedoms (other 


tham 2(-a:)s) 


The principal significance of the fundamental freedoms 
is that they are a major way of differentiating democratic 
systems from totalitarian systems. Compared to the "Democratic 
Rights" which are political rights narrowly defined, the 
fundamental freedoms have political implications in a broader 
sense, containing as they do the seeds of dissent and 
confrontation. Freedom of conscience and religion is less 
obviously "political", but religious belief and practice may 
serve as a focal point for dissent (for example, as 
justification for not paying taxes, not serving in the military 
or not adhering to rules established by the Milk Board: all 
these challenge the authority of the state). 


The fundamental freedoms are the freedoms which permit 
individuals to confront governments and minorities to challenge 
majorities. Yet «they, unlike “the “democratic rights", are 


subject to the override. 


If there is a Significant distinction between 
"freedom" and "right", as suggested by Mr. Justice Galligan 
(see above, p.87), then the fundamental freedoms actually set 
out realms of free action by Canadians, rather than providing 
the basis for a claim that government must provide something. 
However, it is hard to avoid the conclusion that section 2 does 
guarantee a right to express an Opinion, a right to gather with 
like-minded people anda right to practice one's religion. The 
distinction between "right" and "freedom" is not a perfectly 


clear one. 


The fundamental freedoms also serve to increase access 


to the political process. Mr. Justice Berger (as he then was) 
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appreciated the importance of recognizing that not everyone has 
the same access to the political decision-makers. He noted the 
failure of the Supreme Court in Dupond to appreciate that 
reality of political life and to refuse to categorize 


"assembly" as a form of speech: 


Speeches may be -- and usually are -- given 
at demonstrations. Leaflets are given out 
to passers by. These are time-honoured 
forms of the exercise of freedom of speech 
in Canada. Assemblies, parades and 
gatherings are often the only means that 
those without access to the media may have 
to bring their grievance to the attention of 
the public. Not every cause reaches the 
columns of The Globe and Mail or Le Devoir 
(Berger, Fragile Freedoms, 187). 


The fundamental freedoms allow people to acquire 
information and to disseminate it, to express their views and 
to act in concert. All those actions (and the right to vote) 
are means by which people can influence the political process 
and thereby advance toward "equality" or prevent loss of 
whatever equality they might already enjoy. Through their 
assertion) of jpoliticalurights “thats: through their exercise 
of political equality), they may enhance their economic or 
social istatus~@ s Note.” though, jehat "equa laity “sii ohts. .as 
implicit in fundamental freedoms are different from those under 
section 15 in that the latter are related to discrimination on 
the basis of a group characteristic while the invalidation of 
an infringement of a fundamental freedom does not hinge ona 
finding of discrimination. Furthermore, as referred to above, 
there may be a difference inherent in the labelling of 
"fundamental freedoms" and "equality rights": the latter appear 
to require government to act positively to provide the Eigie, 
whereas fundamental freedoms appear to require government to 
refrain from action. However, the obverse of the government's 


refraining from action is that the individual will have the 
Opportunity (or right) to make a speech or to gather people 


together. 


(ii) Illustration 2: Conscience and Religion 


Section 2 of the Bill of Rights refers only to 
"Ereedom of religion". It seems: likely that ‘the inclusion of 
the word "conscience" in the Charter indicates an intention 
that the clause cover beliefs that we might not otherwise think 
of as "religious". The simplest explanation for including 
"conscience" together with "religion" is that this ensures that 
atheists and agnostics are guaranteed a right nots toebe 
religious in the traditional sense -- a right not to belong to 
any established religion and not to profess any theistic belief 
(Hogg, | Canada Act7515) -«. InoRs sven Videotlicks,oMry sustice 
Tarnopolsky described the scope of "freedom of conscience in 


the following terms: 


»-..the freedom protected in s. 2(a) would 
not appear to be the mere decision of any 
individual on any parnticularsoccasion to act 
OrencEsact In.a scertammiway.. To warrant 
constitutional protection, the behaviour or 
practice in question would have to be based 
upon a set of beliefs by which one feels 
HoUNG LO, CONdUCE Moet, 1f Nou all, of “one > 
vo lLuntamy hactidns< 


The First Amendment of the American constitution 
contains both a free exercise clause and an anti-establishment 
clause. By the anti-establishment clause, the state is 
required to be neutral as between religions and to maintain 
what is sometimes referred to as a "wall of separation" between 


church and state. These two clauses do not always live happily 
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together. The free exercise of particular religions may 
require aid or assistance or some special consideration from 
the state, but this assistance may seem to violate the 


anti-establishment clause (Tribe, 813-819). 


The situation is different in Canada. Not only is 
there no anti-establishment clause in the Canadian Charter, but 
section 29 preserves the rights of denominational, separate or 
dissentient schools (guaranteed in section 93 of the 
Constitution). Furthermore, the Charter's Preamble states that 
"Canada is founded upon principles that recognize the supremacy 
of God"., (And historically, thee“Separation, of=church®andzstate 
has never been an avowed policy of Canadian legislators...." 
(Cotlerg201,) 


In dealing with religion under the Charter, the courts 
not only have to define the scope of religious freedom (and its 
limits), but as well they must also deal with claims of 
discrimination based on religion under section 15(1) while at 
the same time preserving the rights of denominational schools, 
adhering to principles recognizing the supremacy of God and 


guaranteeing freedom of conscience. 


INCOR SGV 9UBLG Mee DrugsMartpLed Sa (le 3a 2erAlta. Lek. 
(2d) 289° (on-appeal” Co Sec lJCo Cuaycroct mau eA mcDGakming for the 
majority in the Alberta Court of Appeal, did not attempt to 
interpret "freedom of conscience and religion" except to this 
extent: "Whatever is comprehended by the terms, however, at 
the very least they mean that henceforth in Canada government 
Shall not choose sides in sectarian controversy. Standards 
shall not be imposed for purely sectarian purposes". By 
contrast, Belzil, J.A. (dissenting) concluded that "the concept 
is aimed at the elimination of oppression and repression by 


civil authority on account of religious belief or compulsion to 
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accept any particular doctrine. It has nothing at all to do 
with equal treatment of all religious sects within any given 


nacion:”. 


The decision of the Ontario Court of Appeal in R. v. 
Videoflicks indicates that section 2(a) protection may be 
claimed if the effect of an otherwise valid law makes it more 
difficult or costly for an individual to observe or practise 
his religious beliefs or to follow conduct that is demanded by 


his conscience, 


(itd)  Jllustration 32. pLedalamiones 


section, 7 dilustrates, the difficulties, in interpreting 
ambiguous Charter provisions. While included under the 
arguably narrow heading of "Legal Rights", section 7 
potentially could have broad application... Theoretically, it 
could permit the courts to recognize the rights of property and 
privacy, both of which have been asserted as integral to the 
"liberty and security of the person" and both of which have 
already had a chequered history in the evolution of the Charter 
(Joint Proceedings, 41:16). Both the right to property and the 
right to privacy were explicitly included in the Original draft 
OF the. Charters (ell iof 4). 


Paoperty rights could.«include the right. toa 
livelihood or to an income, for example; they could involve 
challenges to zoning laws, monopolies, labour legislation and 
so on. However, thesavailability of section 7 to provide a 
basis for substantive economic rights must be examined in 
relation to the Charter as a whole. (This question is 


considered below at pp.184ff.) 
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A right to privacy could cover all matters relating to 
reproduction and sexuality. In R. V. Morgentaler, Smoling and 
Scott (1984), 47 O.R. (2d) 353 (leave to appeal to C.A., on the 
constitutional issue, denied*), Mr Justice Parker suggested 
that "certain elements of the right to privacy may be protected 
by section / of une=Charter. ile decision to marry and to have 
children might be granted constitutional protection because 
they are considered deeply rooted in vour traditions, and 
fundamental to our way of life". The same is not true of 


abortion, in his view. 


However, Since section 7 was included under "Legal 
Rights" and not "Fundamental FLeecdomMssuy ites; Openuto. the 
courts to interpret it narrowly. In Skapinker, Mr. Justice 
Estey gives a clue that section 7 will be interpreted narrowly 
when he says that the heading "Legal Rights" merely states the 
obvious. This dictum suggests that the section 7 rights will 
be treated as similar to the legal rights in the other sections 
under the heading. Mr. Justice Parker in Morgentaler found 
that. section 7 does not have to be read as if restricted to the 
rights enumerated in sections 8-14, but nevertheless also found 
that the heading "Legal Rights" had some significance. Section 
7, he*said; ws a legal right, notra fundamental freedom. 
Consideration should, however, be given to the fact that in 
testimony before the Joint Committee, Robert Kaplan, 
substituting for the Minister of Justice, stated that section 7 
would permit the addition of legal rights beyond those 
currently listed. However, he did not indicate whether the 


ee 
* Leave was denied because the application was premature as 
there had not been a verdict in the trial; however, the 
defence apparently intends to appeal the constitutional 
issue in its cross-appeal to the Crown's appeal of the 
acquittal by the jury. 
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additional rights would be of a kind with those in sections 
8-14. 


It could be argued that section 7 includes a guarantee 
of "substantive due process". Barry Strayer, Assistant Deputy 
Minister in the Department of Justice (now Mra wustice, Strayer 
of the Federal Court), testified, however, that "it was our 
belief that the words 'fundamental justice' would cover the 
same thing as what is called procedural due process... 
[I]t...does! not. cover .2.substanti ver dies process.a ." (Joint 
Proceedings, 46:32, 3:78). A proposed amendment to change 
"fundamental justice" to "natural justice" was defeated; 
however, the defeat was probably due in part to the fact that 
the amendment would have added other rights to section 7 (Joint 


Proceedings, 46:34). 


To date the Courts have taken a mixed view of whether 
section 7 guarantees substantive due process. The Manitoba 
courts appear to have taken the position that section 7 
guarantees only procedural fairness. In Regina v. Hayden 
(1983), 8 C.€.C., 63d) 133 4Gleave ito appeal ctoStipneme Court of 
Canada denied December 19, 1983), the Manitoba Court of Appeal 
held that section 7 was not available to review the 
intoxication, provisions af the gndian Act. but found that the 
relevant section, section 97(b), contravened section l(b) of 
the: Bali or Rvonts.” "Hal W.A., tor the Court, expressed 


concern about an expansive view of section 7: 


To hold otherwise would require all 
legislative enactments creating offences to 
be submitted to the test of whether they 
offend the principles of fundamental 
justice, In other: words, ‘the policy of» the 
law as determined by the Legislature would 
be measured against judicial policy of what 
offends fundamental justice. In terms of 
procedural fairness, that is an acceptable 
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area for, judicial, review buts it. shonid, not, 
in my view, be extended to consider the 
substance of the offence created. 


The Manitoba Court of Appeal also affirmed the decision of the 
Court of Queen's Bench in Re Balderstone et al and The Queen 
(T9862), 2.C. CO, ComC30) oo ra ete Carl UMW Cob ts Lor Maliee C eAte rhoauc 
to appeal to the Supreme Court denied Dec. 15, 1983) that the 
decision of the Attorney General to prefer an indictment after 
an accused has been discharged at the preliminary inquiry does 
not COnNEPaVene SCCEITOn / the Court aneldstpapthere- as. 10 
relevant substantive change to the status of the preliminary 
inquiry to’ be found in seceicnmupawitcheene Courtine! dc 
restricted to procedural fairness. In Re Jamieson and The 
Queen’ (1982), 970) CeC.Ce (2dju 4307. a Quebec Supertor Court, juage 
upheld provisions of the Criminal Code and the Identification 
of Criminals Act requiring attendance of the accused for 


fingerprinting. Durand J. stated 


It appears to be established now that the 
effect: ofthis. section ys procedural and not 
Substantive in that it may be used to impugn 
the form of an infringement of the 
guaranteed rights but not the substance 
thereof. 


However, other courts have found that section 7 
provides substantive, as well as procedural guarantees. R.L. 
CrainuInc.vs, Coubuneretya W019 93)) sem Dei ReeAth as Gee Cac kn 
Q.B.), dealt withthe sconstitutional. vali dttyeotusectiony 17) of 
the Combines Investigation Act, which authorized a member of 
the Restrictive Trade Practices Commission to order the 
examination of a person on oath and to order the production of 
documents. Section 17 was held to be inconsistent with 
section 7 of the Charter because it compelled a person to 
assist in his own prosecution. Sections 11(c) and 13 were not 
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applicable because the person under investigation had not been 


Charged with an offence. The Court stated 


If the phrase "principles of fundamental 
justice" merely contemplates procedural 
review, then legislation is open to attack 
only on the ground that the procedure 
prescribed or adopted for the achievement of 
certain policies falls below a minimum 
acceptable standard as being indispensable 
for the enjoyment of life, liberty and 
security of the person. On the other hand, 
if the phrase contemplates substantive 
review, then legislation is alsovopen to 
attack on the ground that the policies are 
in themselves incompatible with the 
enjoyment of such rights. 


Scheibel J. then considered the treatment of "due process" and 
"principles of fundamental justice" under the Bill of Rights, 
noted the reluctance of Laskin J. (as he then was) in Curr v. 
rhe, Queen (NI 2) 7 CeCe, (20) 260i (e,Csc.)) Co interpret: due 
process as including substantive due process because of the 
statutory nature of the Bill of Rights, and referred to the 
caselaw (but not to Regina v. Hayden). He concluded that 
section 7 "should not be interpreted as limiting the courts to 
a review of procedural matters. Rather, it has opened the door 
to a review of the substance of legislation that interferes 
with a person's right to life, liberty and security of the 


person", 


The British Columbia Court of Appeal also found that 
section 7 guarantees substantive review. It struck down 
section 94(2) of the B.C. Motor Vehicle Act which imposes 
Strict liability on a person who drives while his licence is 
suspended in Reference re Section 94(2) of the Motor Vehicle 
Act. (8, C..); [1983] 3 WiWsRea 7 >64onvappeal touS.¢.C,.),.,. The 
B.C. Court of Appeal based its interpretation of section 7 on 
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section 52 "which can be viewed as effecting a fundamental 
Change in the role of the courts". Specifically, this change 
is that there is no longer a presumption of legislative 
validity in relation to Constitutional cases involving the 


Operation of section 52. 


In RaeavinYoungqwil9o4) 7046 OFR 020) E5207 > the Ontarto 
Court of Appeal quoted with apparent approval commentators who 
have suggested that substantive content can be read into 
section 7. However, in deciding the case, the Court seemed to 
rely on the doctrine of abuse of process. It should be noted 
that R. v. Young is not itself concerned with the substance of 
legislation but with procedure, the’ “fairness” of the Laying of 
charges under the circumstances of the case. As such, it is 
not clear that R. 'v. “Young can, stand dads Streng authoricy for 
the proposition that section 7 applies to substantive due 
process if that is defined as being concerned with the content 


of laws. 


oe The Modification of the PRIneCIDT eof Parliamentary 
Sovereignty 


The Charter's apparent transfer of power from 
legislators to judiciary has concerned many critics. Three 
factors appear to be at work here: one is fear (on the part of 
the legislators) of loss of responsibility; the second is the 
related fear of what restrictions on governmental discretion 
enforceable rights may entail (a concern of the executive); the 
third is the opinion that the judges are not equipped to carry 
out the mandate delivered to them in the Charter, both because 
they are not trained to do so and because they are not 
accountable’ to the: public.” “In relation tovthe last,-tor 


example, ex-Premier Blakeney of Saskatchewan expressed concern 
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with the courts' deciding questions such as "abortion 
-.-.-Sectarian education...Sunday observance, restraints on 
racist associations or. réviagiots Gults. +... °-"He argued that 
"the final accommodation of competing values" should not be the 
responsibility of persons who "have no special abilities in 
relation to these most difficult of political choices and who 
are not politically accountable to the people for their 


decisions" (cited in Fairley, 231; emphasis in Fairley). 


One way in which the Charter is intended to protect 
Minority rights is through the complementary interaction of 


legislature and judiciary. The Charter establishes this 


"complementary interaction" by extending judicial power -- but 
not transferring all power to the courts -- and by narrowing 
legislative power -- but not removing all effective power from 


the legislatures. Through section 52's declaration of the 
Supremacy of the constitution, the courts acquire the power to 
assess other law against the supreme law and the power to 
declare inconsistent laws of,no force and, effect... Jt ‘would 
seem that while the Courts must strike down inconsistent 
provisions, they will not rewrite legislation to conform to the 
Charter (Hunter v. Southam). They will give guidelines for 
amending legislation, but it is unlikely that they will amend 


it themselves (Videoflicks). 


In practice there will likely be a fine line between 
MacKinnon A.C.J.A.'S caution in Re Southam Inc. and The Queen 
(No. 1) (public access to juvenile trials case), that the 
presumption of legislative validity principle does not apply to 
Charter cases, and the observation of Galligan J. in the 
Inflation Restraint Act case that: 


duly enacted legislation...must be regarded 
as the expressed intention of the majority 
of the people. I remind myself that in a 


= TENG) 


democracy ultimate responsibility rests with 
the elected representatives. It does not 
rest with the judiciary which is not 
answerable to the people, and indeed is made 
constitutionally independent of their 
representatives. Thus I think that when I 
am deciding whether or not a limit is 
justified I must be careful not to 
substitute my opinion on a policy matter for 
that of those who must answer to the public 
for their opinions and decisions on such 
Matters. 


The balance is reflected in the words of Pratte J. of the 


Federal Court Of) Appéal=inun a. Operation Dismant lesines et 


al. (1983), 3 D.L.R. (4th) 193 (leave to appeal to the Supreme 
Court granted December 20, 1983): 


The respondents claim that the appellants' 
decision to test the cruise missile violates 
their right to life and security as 
guaranteed by “s.r oF -eherCharter. “In 
interpreting that. provision, at.should.not 
be forgotten that, if the enactment of the 
Charter brought an important change in our 
Constitution, it nevertheless did not modify 
our whole system of government. We continue 
to be governed byta “Constitution “similar ain 
principle to that of the United Kingdom" 
under which the laws are made by the elected 
representatives of the people to whom the 
Cabinet and Ministers are answerable for 
their decisions. The words used in the 
Chanrer and, “parcrvcular hy, iis. snould 
not, therefore, be given so wide an 
interpretation that the courts would, as a 
result, be invited to substitute their 
Opinions to those of Parliament and the 
Executive on purely political questions. 

The Charter was enacted for the purpose of 
protecting certain fundamental rights and 
freedoms; it was not meant to confer 
legislative and executive powers on the 
judges (footnote omitted). 
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Three members of the court held that the Charter applied to the 
royal prerogative, one member considered it did not and the 
fifth did not decide that point. However, the action was 


dismissed on the ground it did not show a cause of action. 


Smith J. an the Divisional Court decision of the 
Inflation Restraint Act case also indicated that the courts 
will not engage in an assessment of the appropriateness of the 


legislature's political decisions. 


The court is not concerned with the question 
of whether the political judgment was right 
Or wrong regarding which one of the many 
available solutions or measures was the most 
appropriate. The electorate will be the 
judge. Speaking generally, it is one thing 
to say that the Charter is supreme and that 
the supremacy of Parliament has been eroded 
and quite another to cause the elected 
representatives to be stymied in the kinds 
of programmes which, in their judgment, are 
required or desirable to save or to further 
the well-being of the collectivity in the 
economic sphere as much as in security and 
defence, 


Thus the change is not as complete as section 52 alone 
Suggests. Through section 33 the Parliament and provincial 
legislatures retain most of their "supremacy". Although the 
override does not apply to all the rights and freedoms 
guaranteed by the Charter, it applies to the "Fundamental 
Freedoms", the "Legal Rights" and the "Equality Rights". The 
existence of the override is why the term "quasi-entrenchment" 
is used by some commentators (Mackay, 55, 81). In this respect 
the fegislature’ can retain control bub not); probably, Without -a 
price, a price paid not once but over and over again since the 
override ceases to have effect after five years and must be 


re-enacted if the government wishes it to continue. 
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Furthermore, the courts appear to be attempting to maintain the 
traditional division of labour between the legislature and the 


judiciary by refusing to become drafters of legislation. 


Much of the analysis and examination of the Charter 
has centred on the judiciary (what will the courts do?). Yet 
while it is assumed below that the courts have a highly salient 
role to play in relation to section 1, we should not lose sight 
of another effect the Charter can have. It can encourage 
governments to impose on themselves a self-examination of their 
own legislation and goals. They must be prepared to justify 
decisions with concrete evidence. Governments must also decide 
how the Charter's promise can best be realized. The Supreme 
Court of Canada has stated unequivocally in Hunter v. Southam 
that "it is the legislature's responsibility to enact 
legislation that embodies appropriate safeguards to comply with 


the Constitution's requirements". 
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b Ae The application of Sections tossectzon 15 


i 
' 


a aaa “Discussion of the extent to which the requirements of 
tenet A waar fo msecbLoumlon 





‘a eve cisor abe contains no explicit limitation; therefore, 
aes: Limitation can be found in section l. 
pen 
Par ack. ie Saori the courts have endorsed is a two-stage 
en le: a determination of whether the right has been infringed 
an ener a determination of whether the infringement is 
Fe i justified under section 1. This procedure applies to section 


o ate which, on this view, is to be read as unqualified. 
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a.” ‘Y 4 Miers seers is an express qualification or where a 

mie Piet: can be read into a section, the only limits which 

tp the government can impose would be those permitted by that 

“4 express or implicit limitation. The government would then have 
to justify that the limit is demonstrably justified, prescribed 
by law, and one acceptable in a free and democratic society, in 
accordance with section l. 


eli) 


ii is..SECTIONS 15 AND. J 


This part of the paper considers the most significant 
interpretive issues posed by sections 15 and 1. It begins with 
the issue of whether section 1 is applicable to section 15, 
then discusses the meaning of section 1 itself, continues with 
a lengthy examination of section 15, and ends with a brief 
discussion of procedural issues. There may be more than one 
way of viewing some of these issues. Accordingly, where 
applicable, the paper sets a number of possible approaches to 


an issue. 


Aa UnderstandingsSectionil] 
learthe Application of jsechionolstossection 15 


hegjythe; Canadian Charter .of sRights.and 


Freedoms guarantees the rights and freedoms 
SeLeoucein rt *stbyect only to such 
reasonable limits prescribed by law as can 
be demonstrably justified in a free and 
democratic society. 


For the purposes of this paper, section 1 is relevant 
to the extent that it permits limitations on the equality 
rights guaranteed by section 15. There has been some debate in 
the literature and to a lesser extent in the cases about the 
application of section 1 to the rights and freedoms guaranteed 
by the Charter. Although on its wording, section 1 would seem 
to apply to every right and freedom, some of the rights seem to 
contain their own limitation with the result that it is 
ditficuilt.to apply.section 1 toythem.-.The.discussion begins, 
therefore, with the question of whether section 1 applies to 
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section 15. 


(a) Approach 1: All the Reguirements of Section 1 Apply 


to Section 15 


This view is that section 15 is an unqualified right, 
and accordingly section 1 applies to it to provide the only 
available source of limitation. Thus the court determines 
under section 15 whether a right has been infringed and if it 
has been, it determines under section 1 whether the 


infringement is reasonable. 


This view is supported by decisions at the appellate 
level, which have stated that the examination of an 
infringement is a two-stage process: the first stage is the 
determination of whether the right has been infringed; the 
second stage is whether the infringement is justified under 
section 1. “The Ontario vCcounrt, of Appeal (in Rewrederal Republic 
of Germany and Rauca explicitly rejected the approach that the 
right to remain in Canada is itself a qualified right and that 
the plaintiff had to show that the Extradition Act was not a 
reasonable limit. In setting out, the two-step approach, the 
Court did not appear to be restricting it to the specific right 


at issue in that case: 


First, it has to be determined whether the 
guaranteed fundamental right or freedom has 
been infringed, breached or denied. If the 
answer to that question is in the 
affirmative, then it must be determined 
whether the denial or limit is reasonable 
and demonstrably justifiable in a free and 
democratic society. 


More recently, Mr. Justice Tarnopolsky has also supported this 


ie 


approach AWE. Ww. Wideoilroks Lido etal. 


the rights and freedoms set out in the 
Charter must be defined first and then a 
court must consider whether a limit on such 
a right or freedom is a reasonable 
limitation expressed by law and which is 
demonstrably justifiable in a free and 
democratic society. 


This approach has also been approved by the Alberta Court of 
Appeal in Reference re the Public Service Employee Relations 
Act. These comments would seem to apply to the relationship 
between all the rights and freedoms and section 1. This view 
is supported by the fact that section 1 itself makes no 
distinction among the rights and freedoms, but seems to be 


applicable (60. a1 bigness, INeluding sec Lon 15. 


The cases set out the two-stage process as if each 
stage is a clearly identifiable and discrete step. In 
practice, that may not be as easily accomplished. Strayer has 
argued’ that "white this Sequence Of Steps is bogical,: it is 
unlikely to be so neatly divided in practice". He asks whether 
a right which has been properly limited by section 1 continues 
to exist: “ineits: theoretreall yi 2deall form" syele=suggests: that 
an insistence on refining the content of rights unduly could 
lead tor"sterile: debates" abovtwihe Kinds of activity included 
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ThesesdvfEiculties arise ’from treating 
certain guarantees as absolutes with the 
consequential need of limiting the 
Situations in which they can be said to 
apply. The EnLvust Of -the Charter “is 
otherwise. Section 1 recognizes that the 
Charter rights and freedoms are relative, 
not absolute. It strikes a compromise 
between individual interests and 
majoritarian democracy, and was so 


me! il a 


intended. Therefore it is sterile to spend 
a lot of time hypothesizing the perfect form 
of a right or freedom to determine whether 
there “is °d Conrrict witha tte that erori: 
without at the same time looking to see if a 
limit has been imposed on it defensible 
within the terms of s. 1. And here the 
presumption runs against those asserting 
that Limo NStravyer, 226-707. 


There is little doubt that a rigid line cannot be 
drawn between the section 15 and section 1 inquiries. 
Nevertheless, to the extent possible, care must be taken to 
ensure that a right is not assumed to be limited until the 
government has satisfied the court that the limit on the Biugne 
has been properly applied in accordance with section l. A 
right which has been properly limited for one purpose or under 
certain circumstances is not thereby limited for all purposes. 
Each limitation must be justified under the circumstances of 
the specific case. Without some understanding of the scope and 
Significance of the initial right, it is difficult tovdetermine 
whether the limit is in fact (and law) reasonable. And while 
Strayer agrees that the onus is on government under section 1 
(as has now been confirmed by the Supreme Court of Canada in 
Hunter v. Southam), there is likely to be greater confusion 
about the shift in onus if the two inquiries are not kept 


distinct as much as possible. 


(b) Approach 2: Only certain requirements of section 1] 


apply to sections in which there is an express or 
implied qualification 


Certain sections of the Charter are expressly 
qualified, some in terms similar (or indeed in part the same 
as) those found in section l. For example, section 8 
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guarantees the right to be free from unreasonable search and 
Seizure. It is difficult to see how section 1 will be applied 
to those sections. Indeed, one court has suggested that where 
a right or freedom contains its own limit, there is no need to 
resort to section 1 (Moore v. The Queen). Even so, according 
to Ewaschuk J. in Moore, the government may still have to 


justify the. limit: 


In considering the compendious meaning of 
"cruel and unusual™ I consider that no 
reference need be made to s.l of the 
Charter. Where the particular Charter 
provision contains its’ own modifier, e.g., 
unreasonable, arbitrary or cruel and 
unusual, the provision is self-defined as to 
what constitutes a reasonable limitation. 
For that reason, the onus is on the 
applicant to establish the infringement, 
although the Crown may in the particular 
case, tactically have to justify the 

AMA Lon. 


Under such a scheme, it seems that the plaintiff has 
the onus of showing (in that case which involved a challenge to 
the dangerous offender. provisions) that "the indeterminancy 
aspect of the dangerous offender finding constitutes cruel and 
unusual punishment". This is no different than under any other 
section. The plaintiff always has the onus of proving the 
right has been infringed. In Moore, the right was to be free 
from cruel and unusual punishment; therefore the plaintiff had 
to prove that the punishment to which she was subject was cruel 
and unusual. If she was successful, the government then had 


the opportunity to JuUSstil£y sintlicting suchspunishment. 


Mr. Justice Ewaschuk seemed to be saying that the 
justification process does not occur under section 1 but under 
section 12. On the other hand, the first sentence of the above 
quotation suggests that it is only with regard to defining the 
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limit that section | is “inapplicable. it so, the government 
cannot claim that the limit is reasonable. Section 1 would 
then be applicable not in relation to reasonableness but only 
in relation to "prescribed by law" and "demonstrably 
justified": the government would have the onus of showing that 
the limit is prescribed by law and that it is demonstrably 


juStipied:. 


In Soenen v. Director of Remand Centre et ao Ce Oise, 
33° ‘CUR. (3d)* 206. UAL tat 0. Banya Justice McDonald also 
considered the interaction between section 12 and section l. 
He took the opposite approach, holding that section, leis jeombe 
applied to all the rights and freedoms, for “it is only when 
the limiting part of section 1 is invoked and applied that any 
issue of balancing of individual interest against those of the 
collectivity, OL any, OLner judicially-created limiting device, 
comes into play. sili ert were otherwise; (that iis; pe the 
guaranteed rights were relative in their context, section l 
would be redundant". However, McDonald J., in) JOInNg, enim 
consider the issue before him, whether a specific treatment 
could be considered "cruel and unusual", appeared to conduct 
the inquiry under section 12. He considered the following 


questions to be relevant: 


es Is it in accord with public standards of decency and 


DrOpLIety: 


ces Is it unnecessary because of the existence of adequate 


alternatives? 


2 a Can it not be applied upon a rational basis in 


accordance with ascertained or ascertainable standards? 


These were the questions to be asked to determine 


sofa 51 af St 


whether treatment is “cruel” and unustal*®; but’ they seem very 
much like the questions the court would ask under section l. 
Since McDonald J. found no violation of section 12 he did not 
get to section 1, so we do not see what reasonable limits to 


protection from "cruel and unusual punishment" look like. 


The approach set out above appears to have been 


applied by McDonald J. in Re Reich and College of Physicians 
and SUrGEONS- OL the Province of Alper ta(1ooa) Ov eeRe ks eau 


(Alta. Q.B.). That case concerned an allegation that the 
applicant's section 8 rights had been infringed when patient 
records had been obtained from him. McDonald J. stated that in 
relation to Section"s, to* which he“ ?imited* his remarks, "if a 
court concludes that a rule of law violates [section 8], the 
state cannot then be nearda to assert that’ thetrule of law is a 
"reasonable Jimit"® “under section’ 1", — Te“mrgnt pe moted here 
that Mr. Justice McDonald defined "unreasonable" in section 8 
by reference to jurisprudence under section 1 and found that 
unreasonable means "without a rational basis". His Lordship 
stated that, having found that section 8 had been infringed, 
"the question whether the provisions of the statute constitute 
a reasonable Timit*on the rights protected by s.e is 
foreclosed. The question has already been answered once it has 
been decided whether the statute or a procedure constitutes an 
unreasonable search and seizure". The Court then must embark 
on an inquiry about whether the limit can be demonstrably 
justified in a free and democratic society. However, it should 
be noted that after Mr. Justice McDonald considered section l, 
he held that "even if s. 37(1) is inconsistent with s.8 of the 
Charter, it isa reasonable limit’ on the right protected by 
s.8, and it is a limit which is demonstrably justified in a 


free and democratic society.... 


Finch J. also applied this approach Pith. ay.) ROS 
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(1984). 56 B.C. leRe OAR Ge. S Cum relat tones Oo Sect on aga. 
the Charter. The case involved a challenge to legislation 
which provided that where a police officer suspects that a 
driver has consumed alcohol, the driver's licence may be 
suspended for 24 hours. Robson was convicted under the 
legislation and appealed on the ground that the provision was 
an infringement, of.section 7. of the Charter..,.Finch J. found 
that the provision contravened section 7's guarantee of 
liberty. He then went on to find whether the deprivation was 
"in accordance with the principles of fundamental justice". He 


considered three factors in relation to this inquiry: 


(1). The extent. to which theyniont (flibertve)Siside prayed 
by the legislation; 


(2)...The.nature..of, thevevil»intendedwtombescnurbedi bys une 


legislation; and 


(3) The extent to which the legislation deprives the right 
to:.liberty, in situations,which are not. relevant ytogthe Evilsyto 


be curbed. 


He found that weighing factors 1 and 2 would lead him to 
conclude that the deprivation of liberty was in accordance with 
fundamental justice. Although the suspension of a driving 
licence for 24 hours was not an "insignificant deprivation", it 
was justified by the need to control the evil of impaired 
driving. However, the wording of the section being challenged 
might permit an officer to invoke it arbitrarily. Therefore, 
he held that the section was not consistent with the principles 
of fundamental, justice.,. Finch J s.stated that [Ene 
considerations to be applied with respect to s.l are 
essentially the same as those to be considered with respect to 


"fundamental justice'. It seems most improbable that a court 
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could find a provision to be ‘fundamentally unjust' but then 
find that the same provision was a ‘reasonable limit' pursuant 


to. Ss.) of the’ Charter’ + 


The same problem arises in relation to "unreasonable 
search or seizure", "arbitrarily detained", “reasonable bail", 
and trial after a "reasonable time". In these Situations, 1 
is argued, there is no need to ask -- once a violation has been 
found -- whether the practice is a "reasonable limit". Where 
the right or freedom by definition precludes a defence of 
reasonableness outside the working of the provision, a finding 


of violation will end the inquiry. 


In R. v. Rao (1984), 46 O.R. (2d) 82 (leave to appeal 
to Supreme Court dismissed, October 11, 1984), the Ontario 
Court of Appeal held that section 10(1) of the Narcotics 
Control Act was inoperative "to the extent that it authorized 
the search of a person's office without a warrant in the 
absence of circumstances which make the obtaining of a warrant 
imipractreable”.’ “The Coure cont inuedsthat- “beyond that it’ is 
unnecessary to go in the present case". This section, it was 
held, was unconstitutional (to the extent stated above) as 
authorizing an unreasonable search. No reference was made to 
section. l™of the’ Charter.” ‘The judgment’ is, however, carefully 
reasoned and very deratieca., Ie te drtticure to pelveve that, 
if the court thought that they were dealing with only the first 
stage of a two stage inquiry this fact would not have been 


mentioned. 


The Supreme Court of Canada dealt with section 8 in 
Southam without answering the question of the extent of the 
applicability of section 1 to section 8. The government made 
"no submissions capable of supporting a claim" that 


unreasonable searches are nevertheless a reasonable limit on 
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the section 8 right: 


I leave to another day the difficult 
question of the relationship between those 
two sections and, more particularly, what 
further balancing of interests, if any, may 
be contemplated by s.1; beyond that 
envisaged by s.8. 


In considering the applicability of section 1 to the 
rightsysetrout=inethe Charter ~ the important issue is not only 
whether there can be a reasonable limit on the freedom to be 
secure from unreasonable action, but also whether prescribed by 
law applies to the qualified rights. If section 1 does not 
apply at all, then limits do not have to be Prescribed by law. 
since) thievisvuntikely, the only way in which section 1 would 
not apply, if in some sense it does not, is that it would not 
be available to the government to show that eve limits are 
reasonable once an infringement has been found. This view is 
based on there being an internal limit with the right (see 
above, pp.1l14ff.). The remainder of section 1 would apply: 
therefore the onus would still be on the government to show the 
limit (in the section itself) is demonstrably justifiable and 


is prescribed by law. 


This approach may not be limited to sections 
containing an explicit modifier. MOStyeitenGeeall, of the 
rights will be subject to some obvious qualifications. Freedom 
of expression is no doubt subject to the laws of defamation, 
for example. Freedom of religion would unlikely be available 
to allow ritual ceremonies involving physical harm to others. 
The wight :to vote is almost certainly limited to persons over a 
certain age. The right to remain in Canada is Subject to 


extradition laws (Re Federal Republic of Germany and Rauca). 


Even without section 1, the Courts would probably have applied 
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these and other limits, as they have done in countries in which 


the constitution contained no express exemption clause. 


Section 15 can be analysed in, a,similar. fashion. It 
can be argued, for example, that a prohibition against 
"discrimination" has always been shorthand for a prohibition 
against making a decision about an individual on the basis of 
factors not relevant to the matter in issue. LiahOLLOWS,;e then, 
that if the person is refused employment because he cannot 
perform the job, or an individual is denied benefits because 
she lacks. the capacity to.enjoy them, it. is. not 
discrimination. On this analysis, the term "discrimination" is 
implicitly qualified. This view is explored in more detail 
below (pp.239ff.)> it wsesutlicient, tosstateinere that. forthe 
purposes of considering the relationship between sections 1 and 
15, section 15 may be read as subject to certain obvious 


qualifications as the other rights and freedoms may be. 


If it is correct that the rights and freedoms, 
including Section £5 equality rights, contain their own limits, 
this approach asserts that there is no need to resort to 
section 1, at least as far as determining the limit is 
concerned. “Section wl, srather! than beilngra “gquide"ifor the 
courts, is extremely vague. Although we can attempt to 
translate “reasonable limits" into something with more content, 
these attempts may ultimately prove to be little more than 
guess-work. Section 1 offers nothing that could not be 
acquired through a careful and purposive interpretation of the 


words of each right or freedom. 
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Significance of "Selection of ‘Approach 


The major significance of the choice between these two 
approaches is the question of the extent of the onus on the 
plaintiff if we are dealing with internally qualified and not 
unqualified rights: what must the plaintiff show under section 
15 «in ‘order to’ establish a iprimantracie case of nay Migenecirmand 
shift the onus to government under section 1? Under approach 
1, the plaintiff simply must establish that the right has been 
infringed; the onus shifts to government to justify the 
infringement under section 1. However, under approach 2, the 
plaintiff would have to show that the qualified right was 
infringed, e.g. that the discrimination was unjust. This 


question is discussed below at pp.239ff. 
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ey Evidence Required to Demonstrably Justify a Reasonable 


Line 


(a) Extent of Evidence Required 


To date the major consideration of section 1 has 
occurred at the Court of Appeal level. However, there has been 
some indication from the Supreme Court in Skapinker* that the 
evidentiary record submitted by government must be a strong one. 


On the other hand, the courts have also indicated that 
under certain circumstances, the government may not have to 
provide evidence. Mr. Justice Galligan expressed this view in 





* Mr. Justice Estey, for the Court, stated: "The development 
OF tne, Charver as ib tekes its place in our. constrrutional 
law, must necessarily be a careful process. Where issues 
do not compel commentary on these new Charter provisions, 
none should be undertaken. There will be occasion when 
guidance by obiter or anticipation of issues will serve the 
Canadian community, and particularly the evolving 
constitutional process. On such occasions, the Court might 
well enlarge its reasons for judgment beyond that required 
to dispose of the issues raised. Such an instance might, 
in a small way, arise here...Counsel for the appellant Law 
Society, Mr. O'Brien, very candidly admitted that because 
s.l and this very process were new to all, the record 
introduced by the appellant was rather slim. The 
Originating notice which started these proceedings was one 
of the first under the Charter. As experience accumulates, 
the law profession and the courts will develop standards 
and practices which will enable the parties to demonstrate 
their position under s.l and the courts to decide issues 
arising under that provision. May it only be said here, in 
the cause of being helpful to those who come forward in 
Similar proceedings, that the record on the s.l issue was 
indeed minimal, and without more, would have made it 
difficult for a court to determine the issue as to whether 
a reasonable limit on a prescribed right had been 
demonstrably justified. Such are the problems of the 
pioneer and such is the clarity of hindsight". 
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his dissent in the Inflation Restraint Act case: 


It was argued by the applicant that once an 
infringement was shown, because the word 
"demonstrably" appears in s.l, it was 
necessary for the government to put evidence 
in the record justifying the infringement, 
and in the absence of evidence the attempt 
to justify the infringement must fail. I do 
not agree. It does not seem to me to be 


necessary for a government to produce 


evidence to prove the obvious in order to 
demonstrate justification. But if the 
reasonableness of the infringement is not 
obvious then it may be necessary to produce 
proof that is. (Emphasis added. ) 


In that case, Mr. Justice Galligan took judicial 
notice of the inflationary economic circumstances and did not 
require the government to provide evidence that restraint of 
inflation would be in the common good: he observed that the 
legislation "seems" to be a "worthwhile effort".* Tarnopolsky 
JeAe Was also Of the View in DR. Vie WLOCOLLLCK Ga iajeea 
restriction or infringement may be "so obviously a reasonable 
limit that there is no need to require proof thereof by the 
Attorney-General". In the opinion of the Ontario Court of 
Appeal, the Sunday Closing laws constituted such a limit on 
freedom of expression in relation to the selling of video tapes 


on Sundays. 


(b) Presumption of Validity Principle Does Not Apply 


Section 1 makes it clear that an infringement of a 


* This view was neither approved nor disapproved by the Court 
of Appeal which decided the appeal on jurisdictional and 
interpretive grounds. 
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right or a limitation on a freedom must be justified: it is 
not to be assumed to be valid. Associate Chief Justice 
MacKinnon stated in Southam (No 1) (juvenile trials case) that 
the presumption. of constitutidbnalevalidityiis ai-test*for 
division of powers cases, not civil liberties cases. The 
Ontario Divisional Court in the Board of Censors case stated 
that while the presumption of validity was not: available, 
"courts will exercise considerable restraint in declaring 
legislative enactments, whether they be statutory or 
regulatory, to be unreasonable". This view was explicitly 
rejected by the Court) of Appeal). whichrcautioned that: it! is not 
a principle for interpreting the Charter; there is "no 


presumption for or against the legislation". 


However, there has been some judicial deference to the 
legislature. jt foruexampile, {Gahidganedgs Won ethen Inflation 


Restraint Act case stated 


a COurt Should be entitied..;to Ehink that 
there is a fair or reasonable probability 
that the people's elected representatives in 
passing [legislation] have not acted 
capriciously, selfishly, arbitrarily -or with 
ulterior motives. 


In Retail, Wholesale and Department Store Union v. Government 
of Saskatchewan, [1984] 4 W.W.R. 717 (Sask. Q.B.) (the Dairy 
Workers Act case), Sirois J. considered that the courts should 


defer somewhat to the legislature: 


These elected representatives are 
responsible to and answerable to the people 
for the use they make of the sovereign power 
that is entrusted to them. The courts must 
in this sense respect the duly enacted 
legislation, which must be looked upon as 
the expressed intention of the majority of 
the people. 
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In Hunter v. Southam, the Supreme Court seemed to 
indicate that while deference may not be in order, a division 


Of lanbouT Vs: 


While the courts are guardians of the 
Constitution and of individuals’ rights 
under it, it is the legislature's 
responsibility to enact legislation that 
embodies appropriate safeguards to comply 
with the Constitution's requirements. It 
should not«fall-eo the courts ato .til lin ithe 
details that will render legislative lacunae 
constitutional. 


However, the courts have the jurisdiction to determine whether 
the legislature's attempts to comply with the constitution do 


indeed comply. 


Related to the presumption of validity principle is 
the status of "old laws". In Southam (No.1) (juvenile trials 
case), Mr. Justice McKinnon rejected an implicit presumption in 


favour of old laws: 


If the fact that an Act had been on our 
statute books without challenge for a period 
of years was determinative of the question 
and issue raised by s. l, no statute or 
section of a statute in existence prior to 
the Charter coming into force could be 
effectively challenged. 


(c) Tests for Reasonableness 
(i) Judicial. Tests. Under the. Charter 


The courts have addressed the issue of the 


requirements to be met by the government under section 1 in 
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relation to challenges arising under sections of the Charter 
other than section 15. Although there is no conclusive test as 
yet, there are some common elements in the more developed 
tests. In particular, some of the tests have required that the 
infringement be proportionate to the reason for the limitation 
and the legislature's goal be legitimate (for example, per 
Deschénes C.J.S.C. in the Quebec Protestant School Boards case) 
Or in furtherance of the common good (for example, per Galligan 
J. in Inflation Restraint Act case). Essentially, the test is 
manifested in the balance between individual rights and the 
public good, keeping in mind "the apparent intention of the 
Charter to prefer, where feasible, the right of the individual 
to be free from state interference to the interests of the 
state in advancing its purposes through such interference" 
(Hunter v. Southam in the context of a challenge to section 8's 


prohibition of unreasonable search and seizure). 


The only Supreme Court commentary to date on section 
1, other than establishing that the onus lies on the government 
in Hunter v. Southam, relied heavily on the particular impugned 
provision challenged in that case. The Court stated in the 
Quebec Protestant School Boards case that section 73 of the 
Charter of the French Language (or Bill 101) was "an archetype 
of the regimes needing reform" to which section 23 of the 
Charter was a response. The Court held that "the limitations 
Which this regime imposed on rights involving the language of 
instruction, so far as they are inconsistent with s. 23 of the 
Charter, cannot possibly have been regarded by the framers of 
the Constitution as coming within" the kind of limits allowed 
by section 1. The Court did not need to address the question 
of section 1 itself. Effectively, this view means that if the 
Court determines that there is no conceivable way to justify 
legislation which conflicts with the Charter, then there is no 


point in considering section 1. Presumably these will be rare 
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occasions. 


Even if the Charter had predated Bill 101 so that the 
framers of the Charter could not have been aware of Bill 10l1's 
provisions, the Court concluded that section 73 would still 
fall. It could fall as an impermissible section 33 "exception" 
(to use the Court's term) to section 23 (since section 23 is 
not subject to section 33). It might also fall as a purported 
amendment to the Charter which does not follow the amendment 
procedure as set out in the Constitution. This alternative 
interpretation seems to uphold Deschénes C.J.S.C.'s view at 
trial, thatasections leypermits;) limitationsyysite juStLeiped ys but 
never denials of rights and freedoms. On this view, denial of 
rights can be accomplished only by invoking section 33 in 


relation to the sections to which it applies. 


The only decision of the Supreme Court of Canada 
touching on the meaning of "reasonable" is Hunter v. Southam 
where the term was dealt with as a part of section 8, rather 
than of section l, of the Charter. Nevertheless, we can expect 
the Court to apply somewhat the same kind of analysis to 
“reasonable limits" under ssection-1<3*. ThesCourtisardsthatea 
"valid government objective" will not be sufficient to save 
legislation if its effect on the subject is a serious enough 
infringement of the Charter. This approach would ensure a more 
stringent test than under the Bill of Rights. In any case, 
both the object of the legislation or administrative practice 
and the effect on the persons affected must be considered. 





* In Re Reich, Mr. Justice McDonald engaged in the reverse 
process: he found support for his interpretation of 
"unreasonable" as used in section 8 in the meaning given by 
courts to the term as used in section l. 
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Where the courts have used a specific test, it has 
tended to be articulated as a "rational basis" test. Evans 
C.J.H.C. in Re Federal Republic of Germany and Rauca sets the 
test as a "rational basis" test: "a basis that would be 
regarded as being within the bounds of reason by fair-minded 
people accustomed to the norms of a free and democratic 
society". ..It should, not. be assumed phat .thisc. is. the, same..as 
the American "rational basis" test reflecting a level of 
scrutiny which defers considerably to the legislation. Nor 
Should it be assumed that it is the minimal test with the same 
label as used by the Supreme Court in the Anti-Inflation Act 
case. For Evans C.J.H.C. said in Rauca that the "standard of 
persuasion to be applied by the court is a high one if the 
limitation in issue is to be upheld as valid". In particular, 
Since the liberty of the subject was in issue, "the evidence in 
support must be clear and unequivocal". The Court of Appeal in 
Rauca said only that the words "demonstrably justified" "place 
a significant burden on the proponents of the limiting 
legislation". The "rational basis" test enunciated by Evans 
C.Js.H.C. waseadopted:_ by Sinoissd.Linirthe Dairy Workers case, 
without reference to the Chief Justice's accompanying comments 


about evidence and persuasion. 


Galligan J. in obiter considered section 1 in the 
Inflation Restraint Act case in some detail; he also applied a 
"rationality test".* ,cHis Lordship found that the removal of 
the right of public sector employees to change their union and 
to strike was an infringement of freedom of association. He 
suggested that an aspect to be assessed by the courts is the 
possible "collision" between the common good and the right of 


een eee 


* The Court of Appeal decided the case on the interpretation 
of section 13(b) of the Inflation Restraint Act. 


=*h32 - 


the individual. The Charter, he seemed to suggest, is a tool 
available to the individual to even the "fight" somewhat but 
not intended to make the individual dominant over the common 


good. 


His Lordship set out a “minimum test", as he calls it, 


for justification of an infringement under section 1: 


(1) Is the object of the legislation a reasonable 
objective in the advancement of the common good? 


(2) Is the legislative programme reasonably appropriate to 
the furtherance of the object of the legislation? 


(3) Is the infringement [of the freedom to strike] 
reasonably necessary to the success of the legislative 


programme? 


(4))\ 2 Is@the infringement too greatvat price to pay™f£or the 
presumed benefit to be obtained from the legislation? 


Insofar as the first question is concerned, Galligan 
J. held that no evidence was required, since the object of the 
legislation was the restraint of inflation which, in his view, 
would clearly advance the common good. He then answered his 
second question by invoking McIntyre J.'s Bill of Rights test 
in Mackay v. The Queen, [1980] 2 S.C.R. 370; he considered it 
"apparent" that the government "acted reasonably" in the sense 
that McIntyre J. used the word "rationally" in the MacKay 
case. He found that the Inflation Restraint Act was "an 
honest, bona fide attempt to deal with a problem that has 
bedevilled many other legislative bodies here and elsewhere for 


well over a decade". 
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Mr. Justice Galligan's answer to the third question 
was dependent on his earlier finding that "a wage freeze is 
reasonable to advance the valid object of the legislation"; 
therefore, "abrogation of freedom to strike is reasonable", 
since striking would defeat the wage freeze. Finally, in 
relation to the fourth question, Galligan J. held that since 
public sector workers would benefit if the programme succeeded, 


the infringement was not too high a price to pay. 


In the result, Mr. Justice Galligan found the 
legislation justified without the government having to produce 
any evidence. Yet he concluded that the government had 
demonstrably justified the legislation. 


Other members of the court approached the matter 
somewhat sdifferentlyo. Int’relation ito section L3(b Wot the ace, 
O'Leary J. found it infringed freedom of association and that 
the government failed to submit evidence to justify it. Smith 
Jvtrejected mostvorecher Mcintyre vy. ‘test,accéepting only ‘that 
part which refers to legislation not based on motives offensive 
CoOrthe provisionswot "the Bild of Rights. ° He’f£ound’ that “the 
"arbitrary or capricious" portion of the test was inadequate 


for Charter purposes. 


Chief Justice Desch@énes in Quebec Association of 
Protestant School Boards case also developed a test based on 
proportionality and the legitimacy of the legislation. The 
three part test developed by Deschénes C.J.S.C. was as follows: 


is A limit is reasonable if it is a proportionate means 


to attain the purpose of the law; 


2% Proof of the contrary involves proof not only of a 


wrong, but of a wrong which runs against common sense; and 
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=i The courts must not yield to the temptation of too 
readily substituting their opinion for that of the Legislature. 


This test could be labelled the "weaker" of his two tests (the 
second one is set out below). In certain respects, i his» "three 
principles" analysis is somewhat weakened by its derivation 
from English cases dealing with the right of Ministers to 
override local authorities. These cases concerned the 
development of the power of judicial review over administrative 
decision-making and the struggle between two levels of 
government, not the assertion of individuals' rights against 
State power. Further, the second part of the test seems to 
suggest that the onus is on the plaintiff to prove that no 
reasonable government would place the impugned limitation on 
the right(s) involved. This test was adopted by Sirois J. in 


the Dairy Workers case. 


Yet when he comes to "operationalize" his three 
principles in the context of the challenge to section 73 of 
Quebec's Bill 101, dealing with the provision of English 
language instruction in the province's schools, Deschénes 
C.J.S.C. formulates a more restrictive, although stile not 


entirely. satisfactory, uitest: 
Has it been convincingly demonstrated to the Coumu: 


(a) that the Quebec clause is necessary to achieve the 
legitimate aim set by Quebec [the "reasonable objective" 
element of Galligan J.'s test; Galligan J. also uses the 


term "necessary"]; and 


(b) that the rigour of the Quebec clause is not 
disproportionate to its purposes? [Similar to Galligan 


J.'S "reasonably appropriate" requirement. ] 
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The first part of this test is more appropriately divided into 
the issues of 1) whether the aim is legitimate and 2) whether, 


if it is, the provision is necessary to that aim. 


Mr. Justice McDonald also considered the requirements 
of section 1 in Re Reich. Since he had held that once an 
infringement of section 8 was found, it was not necessary to 
consider the"reasonable" element of section 1, he limited his 
consideration to "demonstrably justified in a free and 
democratic society". He expressed disagreement with Chief 
Justice Desch@énes who related "demonstrably justified" to the 
means chosen by the legislature and the phrase "reasonable 
limits" to the legislative objective. McDonald J. stated that 
"both the phrase "reasonable limits' and the phrase 'can be 
demonstrably justified' are capable of referring to both the 
Legislative object and the means chosen to achieve that 
object". He also stated that "in a free and democratic 
society" modifies both "reasonable limits" and "demonstrably 
justified". He emphasized that demonstrably justified does not 
contain the word "necessary" or a similar word or phrase. The 
phrases are therefore to be distinguished, on Mr. Justice 
McDonald's view, from the exemption provision of the 
International documents. However, he distinguished "justified" 
from "reasonable", "as there is a presumption against pleonasm 
in any statuce’ of constitutional instrument”. “Thus "can be 
demonstrably justified' demands reference to some quality or 
qualities different from rationality and in addition to it". 


McDonald J. stated these qualities as follows: 


the phrase requires the state to satisfy the 
court, Or, 1f£ the state has Falled to offer 
proof or to attempt to persuade it, requires 
the court to be satisfied by the well-known 
circumstances, that in addition to the 
limitation being one of perhaps several or 
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even many possible rational or "reasonable" 
means to obtain a rational state object, the 
object and the means chosen must be shown to 
be preferable to some other state object and 
preferable to some other means of attaining 
a state object. The degree to which the 
justifiability must be demonstrable in this 
sense will vary from the low end of the 
scale--when it does little more than to show 
that the object and means are a rational 
choice--to the high end of the scale--when 
the object and means are necessary. The 
idea of "compelling state interest", found 
in American constitutional jurisprudence, 
may be aptly chosen to describe what is 
meant, as long as in using that phrase it is 
understood that we should take care not to 
import automatically the baggage of 
jurisprudence that is associated with it, 
and so long as it is understood that what is 
or is not compelling, either as to object or 
means, will vary according to the 
circumstances. 


McDonald J.'s test would involve a comparison between the means 
chosen by the‘Legislature and alternative ways of achieving the 
goal. Whether or not this is consistent with the role of the 
courts, it would appear to be an easier task than his other 
requirement that the object chosen by the Legislature must be 
preferable to some other object. The range of objects 
available to the Legislature is sufficiently great that it 
would appear to be difficult to make such a comparison. 


A more stringent test has also been considered. It 
would require the government to show why the absence of the 
limit would be disadvantageous, not only why the application of 
the limit is advantageous (or necessary or whatever the 
standard is). In R. v. Videoflicks, Tarnopolsky J.A. stated 
that 
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No evidence was submitted concerning 
inconveniences that might result from 
permitting Sabbatarian exemptions. The 
Court could speculate that such exemptions 
place the beneficiaries in a privileged 
position. However, we received no such 
evidence. [He suggests that it seems 
obvious being closed on Friday is not a 
privilege; that many people do work on 
Sundays; and that employees forced to work 
On their Sabbath have a Code or Charter 
remedy.] I cannot but conclude, therefore, 
that the requirements of s. 1 have not been 
met in this case. 


(ii) Tests set out in human rights caselaw 


Keeping in mind the comments made earlier about the 
application of human rights caselaw to Charter cases, it is 
worth at least noting cases under human rights legislation. Two 
cases interpret the standard to be met under the predecessor 
B.C. Human Rights Code's "reasonable cause" provision. Section 
3 of the B.C. Code read as follows:* 


3(1) No person shall 


(a) deny to a person or class of persons 
any accommodation, service or facility 
customarily available to the public; or 


(b) discriminate against a person or class 
of persons with respect to any 
accommodation, service or facility 
customarily available to the public, 


unless reasonable cause exists for the 
denial or discrimination. 


nee aes ee Fee FS er OF oF Se 
* The new B.C. legislation does not contain a reasonable 
cause provision. 
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3(2) For the: purposes of subsection (1), 


(a) thenrace,. religion 7icoLour,, -aAncestry ,Or 
place of origin of a person or class of 
persons shall not constitute reasonable 
cause; and 


(b) the sex of a person shall not 
constitute reasonable cause unless it 
relates to the maintenance of public 
decency or the determination of 
premiums or benefits under contracts of 
insurance. 


In Gay Alliance Toward Equality v. Vancouver Sun 
(1979), 27 Nuk. Jig, Dickson J. wlasene then was) tounuratcdaa 


test for reasonable cause under the B.C. Code, although he 


qualified it by suggesting 1t was not meant to be complete: 


(i)».the test.s an objectives fastdistinct 
from a subjective one; (ii) the words 
"reasonable cause" are of wide application, 
the only restraint being that spelled out as 
in si.302):8 1Giii)) the wordetinless arin, tiie 
phrase "unless reasonable cause exists" 
places the onus of establishing reasonable 
cause upon the person against whom complaint 
is brought; (iv) the cause relied upon as 
justifying the denial of service or the 
discrimination must be honestly held; (v) 
"reasonable cause" must be determined on the 
particular facts ‘and Circumstances of cach 
case. 


It should be pointed out that this test was developed within 
the context of a dispute between two private parties, not 
within the context of interpreting the constitutional limits on 
government action. It also seems to import a notion of bona 
fide which may not be appropriate to a reasonableness test 
under section 1. For both these reasons, it should be assessed 


carefully. 
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In Holloway v. Clair MacDonald and Clairco Foods Ltd. 
(1983) ,o4eCeHeReRy 10/2454, - they Board held that discrimination 
on the basis of pregnancy was discrimination on the basis of 
sex (the case involved a pregnant cashier who had been 
dismissed from her employment). But it also considered the 
reasonable cause approach under the section 8 equal opportunity 
in employment provision, stating that factors such as safety 
and business interests must be balanced against the rights of 
the group affected. It then tried to assign weight to the 


relevant factors: 


Without attempting a comprehensive formula, 
where a factor taken into account by an 
employer bears a strong correlation to a 
ground of discrimination set out in section 
8(2), I believe that a compelling interest 
would have to be demonstrated to support a 
finding that for the purposes of section 
8(1), reasonable cause existed for the 
cOnductz. yin contrastesi bean. otherwise 
non-discriminatory policy had only a 
moderate effect on a protected group as 
compared with other groups, greater leeway 
may be appropriate in deciding whether 
section 8(1) has been violated. For 
example, if a requirement would exclude 35 
percent of men and 65 percent of women, more 
leeway should be allowed in determining the 
reasonableness of the requirement than if it 
excluded 98 percent of women and a small 
percentage of men. The reasons justifying 
this approach are fairly obvious. If there 
is a close association of the 
Characteristics with the group, the danger 
is greatest that the characteristic will be 
used as an excuse to discriminate against 
the group. Also, the relative impact on the 
group will be greatest in such 
circumstances. Where many people who are 
not members of the protected group are also 
excluded by the characteristic, the relative 
effect on the protected group is obviously 
less. The fact that others are also 
excluded also reduces the likelihood that 
the characteristic is being used simply as 
an excuse-to°-exclude the protected group. 
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On this formula, since only women can become pregnant, the 
compelling interest standard applies. 


It should be pointed out that this formula seems to be 
inconsistent with the scheme of the old B.C. legislation. fThe 
protected grounds of section 8(2) never constituted reasonable 
cause (unless qualified under section 8(2) itself); therefore, 
a formula linking the factor and the ground under section 8(2) 
in order to determine whether there had been reasonable cause 
is inappropriate. It is appropriate for a non-specified ground 
such as disability or an age outside the protected range. The 
test to be applied to the specifically protected grounds under 
section 8(2) was whether the factor was a bona fide 
qualification for the position. That was built into the right 
of equality given by section 8(1). However, since there may be 
no grounds under the Charter to which reasonable limit will not 
apply (with the possible but unlikely exception of sex), this 
weighing approach or one similar to it may be tempting. It 
should be remembered, however, that section 15 grants rights to 
every individual; once an individual has passed the threshold 
of showing enough adverse impact to constitute discrimination, 
the degree of disproportionate impact should not matter if 


constructive discrimination is prohibited by section 15. 


The Federal Court of Appeal addressed the merits of 
compulsory retirement in Stevenson v. The Canadian Human Rights 
Commission, Air“Canada, ,ct .al_(l9eo), 40¢su.nan.ab/ Log. 
Stevenson argued that the exception under the Canadian Human 
Rights Act, which permits mandatory retirement at the "normal" 
retirement age in the particular industry, contravened the Bill 
of Rights. The Court dismissed Stevenson's appeal because 60 
is the normal retirement age for the occupation of pilot. A 
"reasonableness" test was applied based on McIntyre J.'s test 


in MacKay. 
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The Chief Justice stated that not to allow a normal 
retirement age would mean that the employer would have to keep 
the employee on past the point of competence, in many cases 
endangering the employee, other people and the employer's 
property. Heald J. emphasized the danger to the public 
interest if pilots were allowed to fly until they demonstrated 
incompetence. McQuid D.J. expressed the view that "[iJn 
today's social context, retirement can be considered to be a 
normal incident of employment", as manifested both in private 
employment pension plans and public plans. He recognized that 
there Was ;no!-"mMalices inethnesichoice fof cage L600 (bith, Simply 
accepted that that was the age fixed by the employer and 
union. Using the "valid federal objective" test, he concluded 
that mandatory retirement at age 60 was reasonable to obtain "a 
desirable social objective": orderly retirement from the 
workforce with dignity and some financial security while 
allowing other employees to advance. Such a justification, it 
Snould (be Noted, tee nou restr leted’ tosepliotse. * Further mores the 
valid objective test will likely not be the only consideration 
under the Charter; the effect on the individuals involved will 


also have to be considered (Hunter v. Southam (S.C.C.)). 


(d) Bona Fide Occupational Qualification 


Under section 1, there will be a balancing of the 
interests of government as representing the social or public 
good and the interests of the individual. Human rights caselaw 
has addressed some of the issues which might be factually 
relevant to this process, particularly in employment cases. In 
particular, the human rights cases have dealt with the concept 
of bona fide occupational qualification (hereinafter referred 
to as B.F.0O.Q.) which is found in many human rights codes. 


These decisions may give some guidance in regard to the kind of 
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evidence the government should be prepared to produce under the 
Charter. As previously noted, however, the value of the human 
rights caselaw is primarily for illustrative purposes; it has 
no legal link to section 1 of the Charter, especially where 
decisions concerning a bona fide qualification requirement are 


concerned. 


The Supreme Court of Canada has articulated a test for 
a bona fide occupational qualification, at least part of which 


may be relevant under section iyo) Sins ontario, Humane Ghius 


Commission and Dunlop, et al vs. The Borough of Etobicoke, 
[1982] : S.C.R. 202, the Court, held that, mandatory wetinrenent 


at age sixty for firefighters was a violation of the Ontario 
Human Rights Code, The employer had not discharged the onus of 
proof required to show that early retirement was justified as a 
bona fide occupational requirement. Adopting the test set out 
by Professor MacKay in Cosgrove v. City of North Bay (Ont., 
1976), McIntyre J. reformulated it as follows: 


To be a bona fide occupational qualification 
and requirement a limitation, such as a 
mandatory retirement at a fixed age, must be 
imposed honestly, in good faith, and in the 
sincerely held belief that such limitation 
is imposed in the interests of the adequate 
performance of the work involved with all 
reasonable dispatch, safety and economy, and 
not for ulterior or extraneous reasons aimed 
at objectives which could defeat the purpose 
of the Code. In addition it must be related 
in an objective sense to the performance of 
the employment concerned, in that it is 
reasonably necessary to assure the efficient 
and economical performance of the job 
without endangering the employee, his fellow 
employees and the general public. 


At least the objective strand of this test might be useful in 
the employment cases under the Charter. 
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The Federal Review Tribunal in Carson v. Air Canada 
(U9GS) G9 CVn Re COV oly aed 902) yo Cs eRe Dy Ole {Ped 
Trib.) clearly set out the opposing interests involved in age 
discrimination cases. These interests may apply to other 
grounds, although perhaps with different emphasis depending on 


the ground: 


Canadian society has expressed increasing 
concern in recent years for human rights 
protection; tneluding-protection’ from-age 
discrimination in employment. There are 
unquestioned adverse psychological, social 
and economic consequences for the person 
whose employment is terminated, or who 
cannot obtain employment, because of an 
employer's discrimination on the basis of 
age. At the same time, the employer and 
society have an unquestioned interest in 
allowing the employer to impose employment 
standards, including an age requirement, 
where such standards relate reasonably to 
legitimate business operations of the 
employer. 


The economic efficiency of the employer must 
be considered, both from the standpoint of 
the employer's direct self interest, and 
also society's indirect interest in the cost 
competitive and cost efficient production of 
goods and services within Canada. 

Similarly, the safety of the employee, his 
fellow workers, and the general public, are 
also necessary factors for consideration 
both from the standpoint of the economic 
self-interest of the employer, co-workers 
and public, and the general well-being of 
society. There must be a balancing of the 
conflicting interests of the employee (and 
the underlying societal value and interest 
in protecting him) and the employer (and the 
underlying societal value and interest in 
protecting him). Accordingly it is lawful in 
some circumstances for employers to 
recognize age as a factor affecting an 
employee's capacity, and act accordingly. 


i 4 4e~ 


The Review Tribunal in Carson applied the Etobicoke 
test for bona fide occupational qualification as follows: only 
if the job requirements involve risk which increases or skill 
which deteriorates with advancing age (and there is medical and 
other evidence to show that), and there is no feasible way to 
test individuals, can qualifications be determined by age. 

Then age becomes a surrogate for what, in the pilot cases, is 
the real issue: physical impairment. The Review Tribunal 
found that the age policy of Air Canada was not justified by a 
bona fide occupational qualification.* 

° 

Two examples of the application of the test developed 
by Professor MacKay and later approved by the Supreme Court in 
Etobicoke concern handicap. In Foreman v. Via Rail Canada Inc. 
(1980), 1 CoHJRsRY D/ldi » danFederalaTribunalgioundponat. the 
standard of visual acuity set by Via Rail for the positions of 
waiter and waitress were not a B.F.O.Q. The Tribunal 
considered the standards and found "no satisfactory evidence" 
of their derivation, of any updating or of whether they had 


evolved according to accepted medical standards. 


On the other hand, in Foucault vs. Canadian National 
(1981), 3 COHARURY D/67 7.4 a neftsal Dy iCN sco. hice tar: 
Foucault as a bridgeman because of his injured back was held to 
be not discriminatory because the medical requirements were a 
B.F.0O.Q. The Tribunal examined statistics showing the 
percentage of claims made to the Workers' Compensation Board 
comprised of back injuries and the proportion of railway 
injuries comprised of back injuries, specifically in the 
Bridges and Structures Section where Foucault would be 





* cf. the view of the Federal Court of Appeal in Stevenson v. 
CVHSRVA., aDOVS; pp. Leu=l4., 
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working. A comparison of hours lost from injuries was made; a 
job study was entered as evidence along with medical evidence 
regarding Foucault's injury. It was held that CN had 
discharged the burden on it to show that the requirements were 
rationally based and not founded upon unwarranted assumptions 
Or stereotypes. Again, the Tribunal did not require individual 
assessment. ras such... «once rsecoi0n “b> isan individual right, 
however, individual assessment may be necessary under the 


Charter. 


Evidence in human rights decisions to show the 
necessity of a discriminatory requirement must be more than 
"impressionistic". In Etobicoke, MacIntyre J. stated that 
"[i]t would seem to be essential that the evidence should cover 
the detailed nature of the duties to be performed, the 
conditions existing in the work place, and effect of such 
conditions upon employees, particularly upon those at or near 
the retirement age sought to be supported". The evidence 
Submitted by the Borough of Etobicoke was impressionistic. 


McIntyre J. indicated that such evidence was inadequate: 


I am by no means entirely certain what may 
be characterized by 'scientific evidence’. 

I am far from saying that in all cases some 
"scientific evidence’ will be necessary. It 
seems to me, however, that in cases such as 
this statistical and medical evidence based 
upon observation and research on the 
question of aging, if not in all cases 
absolutely necessary, will certainly be more 
persuasive than the testimony of persons, 
albeit with great experience in 
firefighting, to the effect that 
firefighting is a 'young man's game'. 


However, it has generally been accepted that the 
employer has more leeway when public safety or safety of 
co-workers is involved. In Canadian Human Rights Commission v. 
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Voyageur Colonial Ltd. (1980), 1 C.H.R.R. D/239, A.D. Abbott 
considered medical and other expert testimony and concluded 


that, although there was no reliable scientific or statistical 
evidence to establish a relationship between age and ability to 
cope with stress, particularly in the specific circumstances of 
Voyageur job conditions, there was no better evidence 
available: age was accordingly a B.F.0.Q.. In reaching this 
conclusion, Abbott cited the head note of Hodgson v. Greyhound 
Bus Lines 499 F. 2d 850 (U.S. Court of Appeals): 


While a company must demonstrate that it has 
rational basis in fact to believe that 
elimination of its maximum hiring age will 
increase likelihood of risk of harm to its 
passengers, it need demonstrate only minimal 
increase of risk of harm since it is enough 
to show that elimination of challenged 
hiring policy might jeopardize life of one 
more person than might otherwise occur under 
that policy. 


Abbott concluded that the burden of proof on the employer is 
lighter where the public safety is involved. The burden in bus 
driver cases is light since safety is the essence of the 
operation and one reasonably reliable predictor of the ability 
to cope with the stress (the specific difficulty in Voyageur 
Colonial) is age. The standard set by Abbott in Voyageur 
Colonial seems to be consistent with McIntyre J.'s analysis of 
the kind of evidence required in Etobicoke, since in this case 
it does not seem possible to present other than general 
scientific evidence. 


Peter Cumming reviewed the case law on B.F.0O.Q. in 
O'Brien vs. Ontario Hydro (1981), 2 C.H.R.R. D/504 (informal 
upper age limit for entry to apprenticeship programme) and 
concluded that "type of job and the evidence of age related 


capacity are the two important considerations in assessing the 
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Validity of an occupational qualification". In considering how 
these will be applied, he said the following (references 


omitted): 


Where the job is hazardous, an arbitrary age 
limitation may be tolerated if supported ‘in 
fact and reason'; scientific data is [sic] 
not necessary...However, if medical tests 
are readily available, they may go to show 
that an age limitation is unnecessary... 
Where no element of risk is involved, merely 
the ability of the employee to carry out his 
Or her function, then ‘convincing evidence’ 
or 'sound reasons' must be brought forward 
to show that age was a reliable indicator of 
Ccapacity...The ancillary requirement is’ that 
the age limitation was imposed merely to 
avoid the provisions of human rights 
legislation. 


Both safety and the inability to predict or measure the 
individual effects of age would be examples of relevant factors 


under section 1 in relation to mandatory retirement. 


the dominance tests in relation to BuF.0.0. in the 
United States were developed under Title VII of the Civil 
Rights Act in Weeks v. Southern Bell Telephone, 408 F.2d 228 
(769) WU. wmCOUrtuOnr Appeale, Sth, Cir .).and Diaz Vv. Pan Am 
WOrNOUAI Wave petiC. 7. 240, F.2d. 365 (1971) (US. Cc. A.» SthCir es) 
(Cert. denied. 404.05... 950) (1971)... For. a discussion..of 
American caselaw on the test to be met under equal protection 
law, rather than under Title VII, see below (pp.284ff). 


The Weeks case held that male gender was not a 
B.F.0.Q. for the position of switchman [sic] with Southern 
Bell. The Court held that the burden was on the employer and 
that the defence should be narrowly construed. It also held 
that the bona fide occupational qualification applied only when 
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there was "reasonable cause to believe, that is, a factual 
basis for believing, that all or substantially all women would 
be unable to perform safely and efficiently the duties of the 
job involved". The only exemption would be if it was 
impossible or impractical to deal with persons with the 
particular’ trarcvon an” indiviguele vasice AVall, this MLGne moe 
constitute a sufficiently high standard under section 1: under 
the Charter, it can be argued that as long as the plaintiff can 
do the job, her individual right to equality has been denied if 
she has been denied the job because "Substantially all" women 


could not dosaks 


In Diaz, the Cournt,of Appeal overturned va decision by 
the Trial Court that being female was a B.F.0O.Q. for the 
position of flight attendant. The exception was to be read 
narrowly so that it would not “swallow the rule". Diaz had 
been brought under Section 703(e) of the Civil Rights Act, 1964 
which permits discriminatory hiring "in those certain instances 
where religion, sex, or national origin is a bona fide 
occupational qualification reasonably necessary to the normal 
operation of that particular business or enterprise..." It is 
to be noted that the business necessity, not business 
convenience, standard derives from the wording of Section 
703(e). The Court stated that a B.F.0O.Q. applies only when the 
"essence of the business operation" would be undermined by not 
hiring. members ‘Of Oe “Sex exclusively.  Tomheld Chat cre 
employer cannot exclude all (in this case) men because most men 
may not perform adequately tasks which all women can perform. 
Before sex discrimination can be allowed, the employer must 
Show that not only is it impracticable to find a man who 
possesses the abilities, but that the abilities are necessary 


to the business and are not tangential. 


The Weeks burden was considered in Usery v. Tamiami 
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Trialf(oure ucorpuracveup roo. eco 22s CUlo. Court OF “Appéals ) 


which concerned a prohibition against applications for bus 
drivers from persons between the ages of 40 and 65, a claim of 
discrimination under the Age Discrimination Employment Act. 

The Court held that the Weeks burden is not met, in the 
American context, by the added expense of individual 
dispositions or by statistical evidence of a correlation 
between age and accident frequency. The Court found that the 
Diaz element (that the essence of the business was safety) was 
met and it then applied Weeks to determine whether there was a 
factual basis for this holding or whether it was impossible and 


impractical to deal with persons over 40 on an individual basis. 


The Weeks and Diaz tests were adopted by an Ontario 
Board in Shack v. London Driv-Ur-Self Limited (Ont., 1974). 
Betty-Anne Shack was denied employment as a rental clerk 
because the job involved driving 5 ton trucks, stripping down 
trucks and working in the evenings alone. Professor Lederman 
cited the Weeks case proposition that an employer has to show 
that it "had reasonable cause to believe, that is, a factual 
basis for believing that all or substantially all women would 
be unable to perform safely and efficiently the duties of the 
job involved". Lederman also adopted the essential function 


test “Erom*Diraz. 


Simmlarly;, in “Segrave vs izellers Limrcea (Ont., 1975), 
the Respondent was unable to prove its contention that being 
female was a B.F.0O.Q. of the job of personnel manager. The 
board found that the B.F.0O.Q. defence under the Ontario Human 
Rights Code applies "only when discrimination based on sex 
affects the respondent's business as a commercial enterprise 
and the primary function of the business or enterprise would be 
undermined by not hiring members of one sex exclusively" (as 


discussed below, this is the standard test). 
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In Canada employers have been required to show that 
the impugned requirement is necessary to the functioning of the 
business. In.Carson v.,Air. Canada,.the Federal Tribunal said 
that the essential functioning of the business must be at stake 
to substantiate a bona fide occupational requirement, not 
merely its administration. It rejected Air Canada's defence 
that its return on its investment would be lower for older 
pilots: "It has been accepted that economic considerations 
generally cannot be invoked to establish the bona fide 
occupational requirement defence". Accordingly, a cost 
justification defence is not usually available in such 
circumstances. The Review Tribunal took the same view on the 
facts of Carson, but left open the possibility that in another 
case, there might be an economic justification: for age 


discrimination if there were considerable evidence to prove it. 


The business necessity approach, discussed in the 
American cases and Carson v. Air Canada, has also been taken in 
some British cases. In Steel v. Union of Post Office Workers, 
[1978] ICR 181 the Employment Appeal Tribunal stated that a 
distinction should be made between "a requirement or condition 
Which is necessary and one which is merely convenient, and for 
this purpose it is relevant to consider whether the employer 
can find some other and non-discriminatory method of achieving 
his object" » (cited ‘inePannick, 19039) win thatincase, ti cca ting 
postal walks by seniority discriminated against women since "by 
reason of direct sex discrimination in 1975, many women had 
been placed at a permanent seniority disadvantage to their male 
colleagues for the rest of their careers" and was not 
"justifiable". In Price v. The Civil Service Commission, 
[1978] ICR 27 (EAT), , the maximum age requirement was not 
"justifiable" because there were other means "to enable the 
employer to further its aim of a balanced career structure”. 
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In another case which involved a prohibition against 
beards which discriminated against Sikhs, the Employment Appeal 
Tribunal (EAT) seemed to apply a lower standard. It said the 
employer did not have to show the requirement of no beards was 
"absolutely essential" but that it was "necessary" and was 
"applied reasonably and with common sense". It found the 
policy justifiable on health grounds, even though it was 


enforced in only two of eight factories. 


In another race discrimination case, "justifiable" was 
held to mean "reasonably necessary" or "right and proper in the 
circumstances". The Manpower Services Commission had refused 
to sponsor persons for training who lacked managerial 
experience, a policy which had a disproportionate impact on 
blacks. The tribunal, EAT and the Court of Appeal all held the 
policy was justifiable because the rejected persons would not 
be able to get jobs subsequent to the training, thereby 
damaging the reputation of Manpower. The Court of Appeal's 
loose test for "justifiable", similar to the American "rational 
basis" test, was criticised by Pannick in his discussion of 
disproportionate impact in the United Kingdom; his criticisms 
are set out in full because they raise factors which may be 
relevant to the section 1 test under the Charter: 


In Ojutiku [the Manpower Services Commission 
case referred to above], the Court of Appeal 
adopted a loose test of "justifiability" 
under s.1l(1)(b)(ii) of the Race Relations 
Act. Eveleigh LJ held that "if a person 
produces reasons for doing something which 
would be acceptable to right-thinking people 
as sound and tolerable reasons for so doing, 
then he has, justified, his: conduct"... Kerr Ld 
noted that "advancing good grounds" is one 
of the dictionary definitions of "to 
justify". Stephenson LJ spoke of the need 
for "good and adequate reasons". The 
difficulty with this criterion of 
justifiability is that a defendant will 
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rarely not have a good reason for applying 
the impugned criterion. Nor does s. 1(1)(b) 
merely render unlawful conditions or 
requirements which are neutral on their face 
but which are applied with the intention of 
treating persons less favourably on grounds 
of sex (or race), as the provisions on 
remedies emphasize. The Court of Appeal 
appears not to have appreciated that 
Parliament has required justifiability to be 
assessed in the context of a policy which 
has a disproportionate adverse impact on a 
protected group. Such a policy is prima 
facie unlawful. The burden is on the 
defendant, to, prove justifiability. It is 
surely contrary to the intentions of 
Parliaments toy test, justitirabilat ye ine 
vacuum; rather one should ask whether the 
defendant's objectives outweigh the 
disproportionate adverse impact. To apply a 
test similar to that in administrative law, 
of whether a reasonable defendant could act 
in this way, is unnecessarily to dilute the 
baw. ) .t:us) regrettable | that Griggs as 0c 
mentioned in the judgments. Perhaps the 
mischief of Ojutiki can be diminished in 
later cases: the Court of Appeal was not 
dealing with a case where a defendant could 
achieve its goal by the adoption of 
different means which do not have the 
disproportionate adverse impact (Pannick, 
904). 


Griggs, an American case in which constructive discrimination 
was held to be prohibited under Title VII of the Civil Rights 


Act, is discussed below, at p.246. 


Pannick goes on to discuss cases in which the 
employer's policy was held to be not justified: these include 
a refusal to hire people with younger children 
(disproportionate impact on married women compared to unmarried 
women; justification was to ensure employee reliability); a 
requirement that Bar students with a foreign non-law degree had 


to take a two year course instead of a one year course 
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(disproportionate impact on basis of race, place of origin; 
justification was "to ensure foreign students develop an 
adequate knowledge of the English way of life"); redundancy 
procedure by which part-time workers dismissed first 
(disproportionate impact on women; justification was that 
majority of workforce wanted the system and that it was common 
throughout the industry); a condition that job applicants 
should not live in the City Centre (disproportionate impact on 
blacks; justification was fear that they would "attract their 
unemployed friends to the premises"), requirement that telex 
operators should become fully competent within six months 
without formal training (disproportionate impact on persons 
born abroad (place of origin); the Tribunal held that the 
justification was a convenience, not a business requirement). 
However, in a contrary decision, the EAT held that the 
requirement of wearing a uniform justified a prohibition 
against a female nurse's wearing trousers, even though it had a 


disproportionate impact on Sikhs. 
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SUMMARY OF PAGES 156-172 


SF The Requirement of "Prescribed by Law" 


Discussion of international jurisprudence in which the 
phrase "prescribed by law" or Similar phrases are used, in 
particular a discussion of the Sunday Times case. Discussion 
of the Censor Board case under the Charter. Discussion of the 
application of the administrative law concept of vires as 


applied to the Charter. 


Three approaches to interpreting the phrase are set 


Outs 


(a) Approach 1: Impugned government action must have an 
ascertainable legal mandate 


Requires that action can be traced to a lawful 
authority or legal mandate. Based on three assumptions: 


~ legislation not to be taken to permit "unlimited arbitrary 


power"; 


- statutory power can be exercised only for purposes intended 


by the delegating statute; 


- must be express language to show Legislature's intention to 


contravene constitutional guarantees. 


Imports into Charter established administrative law 


Concept or. Wires. 


3 41D 52s 


(b) ppr ach 2 aa limit on Charter rights must clearly be 
prescribed by law 


4 





| «Enabling legislation must confer power to infringe 
| Charter right. 


a Ades cameras de power to infringe need not be detailed; 


ite a Seo nalay worded power is sufficient. 


Soda This approach. makes legislatures accountable and 
ne limitations on rights discoverable. These are the two 


par setupenene sag "prescribed by law". 





Bee Oo eae rules would likely not meet this test. 
F Limit musk be set in empowering legislation in detail. 
Wi , a Emphasis on discoverability Pega than accountability 


but both requirements met. 


Oe. ° Common law rules might meet this test if sufficiently 
“notorious. 
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3 The Requirement of "Prescribed by Law 


This phrase may prove to be of particular importance 
where infringements on Charter rights are alleged to have been 
imposed by some government action apart from statute; for 
example, through policy directives or by the actions of 
administrative bodies. The Charter appears Lo forbid the 
infringement of the guaranteed rights and freedoms to be 
infringed through government action that is not "visible" or 
ascertainable by the public. This enhances the accountability 
of the legislature with respect to Charter infringements and 
will help ensure that any limits imposed are only of a kind 


permissible in a "free and democratic society." 


The requirement that a limit be "prescribed by law" 
may have been borrowed from the European Convention on Human 
Rights. The European Convention contains identical or similar 
language in several of its limiting clauses. Our courts will 
likely look to the jurisprudence under the European Convention 
in interpreting the meaning of the same requirement in section 
1 of the Charter. Accordingly, the European case law is 


included in the discussion below. 


(a) International Jurisprudence 


The expression "prescribed by law" appears in several 
of the limitation clauses of the European Convention (Arts. 
C2), LUZ); for srnevar expressions “" th accordance with 
law" and "provided for by law") appear in other clauses (Art. 
S(2); and Ares - "1 “and? of the" ist ‘and 4th*Protocols 
respectively). In the French text of the Convention, all of 


these expressions are rendered as "prévues par la loi". 


<~ Lai 


The jurisprudence under the Convention indicates that 
the word "law" refers not only to statute law (Klass V. Federal 
Republic of Germany, 2 EHRR 214); but also to the common law 


(Sunday Times v. United Kingdom, 2 EHRR 245); subordinate 
legislation (X v. Switzerland DR 9, 206) and Royal Decree (De 


Wilde, Oomsand Versyp v. Belgium, 1 EHRR 373). The European 
Commission of Human Rights has said that the phrase "in 
accordance with law" refers also to the Rule of Law or 
"Principle of Legality", which is common to democratic 
societies and forms part of the common heritage of the Member 
States of the Council of Europe (Silver et al v. United Kingdom 
(5947/72) Report: 11 October 1980). 


The European Court held in the Sunday Times case that 
two requirements must be met in order for a Limitcwtrorbe 
considered "prescribed by law". In this case the applicants 
had argued that the law of contempt of court was so vague and 
uncertain that its restraint on freedom of expression could not 
be regarded as "prescribed by law"; and it could not, 
therefore, limit the night to: freedom of expression. The 
court, in holding that common law rules can meet the standard, 


stated as follows: 


In the court's opinion, the, following; are 
two of the requirements that flow from the 
expression ‘prescribed by law"... First, the 
law must be adequately accessible; the 
citizen must be able to have an indication 
that is adequate in the circumstances of the 
legal rules applicable to a given case. 
Secondly, a norm cannot be regarded as a 
‘law' unless it is formulated with 
sufficient precision to enable the citizen 
to regulate his conduct. hevnGeteue aqouce-= 
if need be with appropriate advice -- to 
foresee, to a degree that is reasonable in 
the circumstances, the consequences which a 
given action may entail. These consequences 
need not be foreseeable with absolute 
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certainty: experience shows this to be 
unattainable. Again, while certainty is 
HiGnty- dastrav.,e, [| Sic|7;, 1c May Dring in its 
train excessive rigidity and the law must be 
able to keep pace with changing 
circumstances. Accordingly, many laws are 
inevitably couched in terms which, toa 
greater or lesser extent, are vague and 
whose interpretation and application are 
questions of practice, 


In keeping with these general principles, it has been 
held that rules about prisoners" correspondence established by 
unpublished administrative instructions to prison governors 
cannot ber regarded’ asvt law’ shor thus’ purpose (Silver et-al. v. 


United Kingdom). 


(b) The Charter 


The French text of the Charter uses the phrase "par 
une régle de droit," which may be translated as "by a rule of 
the law". This term encompasses all orders and regulations, 


municipal by-laws as well as common and civil law rules. 


In Re Ontario Film and Video Appreciation SOCLEGEY *V i 


Ontario Board of Censors, the Divisional Court interpreted the 


meaning of "prescribed by law" as follows: 


The Crown has argued that the board's 
authority to curtail freedom of expression 
is prescribed by law in the Theatres Act, 
SS. 5, J0eano, Doe. LWfoulr. VIEW. altcnough 
there has certainly been a legislative grant 
of power to the board to censor or prohibit 
certain films, the reasonable limits placed 
upon that freedom of expression of 
film-makers have not been legislatively 
authorized. The Charter requires reasonable 
limits that are prescribed by law; it is not 
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enough to authorize a board to censor or 
prohibit the exhibition of any film of which 


it disapproves. That kind of authority is 
not. legal for i tedepends jon. the discretion 


of an administrative tribunal. However 
dedicated, competent and well-meaning the 
board may be, that kind of regulation cannot 
be considered as, "law". It 1s accepted that 
law cannot be vague, undefined, and totally 
discretionary; it must be ascertainable and 
understandable. Any limits placed on the 
freedom of expression cannot be left to the 
whim of an official; such limits must be 
articulated with Some precision or they 
cannot be considered to be law. 


There are not reasonable limits contained in 
the statute or the regulations. The 
standards and the pamphlets utilized by the 
Ontario Board of Censors do contain certain 
information upon which a film-maker may get 
some indication of how his film will be 
judged. However, the board is not bound by 
these standards. They have no legislative 
or’ legal’ force of any kind. Hence, since 
they do not qualify as law, they cannot be 
employed so as to justify any limitation on 
expression, pursuant to s.l of the Charter. 
We draw comfort in this conclusion from the 
views of Professor Beckton, in The Canadian 
Charter of Rights and Freedoms: | Commentary 
(1982), p. 107 (Tarnopolsky & Beaudoin, 
editors), where she wrote: 


Clearly statutes which create 
censorship boards without specific 
criteria would be contrary to the 
guarantees of free expression, since no 
line is drawn between objectionable and 
non-objectionable forms of expression. 
Now standards will have to be created 
to measure the limits to which obscene 
expressions may be regulated. 


(Emphasis added. ) 


The decision in this case states that a grant of 


unfettered discretion to an administrative body to limit a 
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Charter right is not a law. This means that the Censor Board 
was not acting pursuant to legal authority (or pursuant to any 
law); and its actions, whether "reasonable" or not, were 
therefore ultra vires since they interfered with a Charter 
right. The Court of Appeal agreed with the Divisional Court's 
conclusion in this respect but stated the issue mi sivgnthy 


different terms: 


We would go further than the Divisional 
COULL On this 1sste. “an our View, 
s.3(2)(a), rather than being of “no force or 
effect. .us ultra Vibes as mit stands. , his 
subsection allows for the complete denial or 
prohibition of the freedom of expression in 
this particular area and sets no limit on 
the Board of Censors. It clearly sets no 
limit, reasonable or otherwise, on which an 
argument can be mounted that it falls within 
the saving words of s.l of the Charter: 
"subject only to such reasonable limits 
prescribed by law" (per Mackinnon, 

x C.u-0.).-> Cemphasis- added.*) 


The problem in the Censor Board case was that the 
statute did not establish any criteria upon which the Board was 
to act in censoring films. There was no question that the 
Board was statutorily authorized to infringe freedom of 
expression. The Act did not, however, structure the Board's 


discretion. 


In striking down the statute as conflicting with 
section 52(1) of the Constitution, the Court of Appeal adopted 
the same kind of approach as did the Supreme Court of Canada in 
Hunter et. al..v. Southam Inc. In.this case, the Supreme Court 
refused to "read down" section 10 of the Combines Investigation 
Act (granting the Director of Investigations power to authorize 
searches) in order to prevent conflict with section 8(2) of the 
Chartemess Uhe ouct, helo. that a statute which conflicts on .ts 
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face with the Charter is void: The courts will not write into 


the legislation appropriate constitutional safeguards. 


Had the Censor Board's discretion been limited by the 
statute, the Court could still have accepted an argument that 
there was an infringement of the Charter; but in this case the 
issue would have proceeded to section 1. The Court would, in 
this event, have to determine whether the statutory limit on 
freedom of expression was "reasonable" and whether it was 
"prescribed by law". In order to meet the prescribed by law 
criteria established in the _Sunday Times case, the statutory 
limits to the Board's discretion would have to be reasonably 
"precise". There would have to be reasonable clarity and 
precision to the standards applied by the Board in censoring 
films. The limits would also have to be "accessible". Limits 
expressed in a statute would satisfy this latter condition 
because statutes are public enactments. In this case, any 
action taken interfering with a Charter right would be 
prescribed by law so long as that action was intra vires the 
Censor Board's statutory grant of power. If the limits could 
also be shown to be "reasonable" and "demonstrably justified", 


section 1 would be satisfied. 


There will be cases in which a statute makes a grant 
o£ power to a tribunal or agency, but does not confrrce onercs 
face" with the Charter. Instead, the infringement arises as a 
result of the actions of the subordinate agency. A statute 
might, for example, grant authority to an agency to issue 
licences to conduct certain activities which are potentially 
hazardous to the public. The statute may indicate a number of 
factors which the agency may take into account in order to 
protect public safety. The statute may also, however, leave 
some discretion to the agency to develop policy and to decide 


on a case-by-case basis whether licences should be granted. 
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This discretion may be necessary because legislators cannot 
know all factors which are relevant to achieving the statutory 


objective. 


Acting under such a legislative mandate, the agency 
may conclude as a matter of policy (or in an individual case) 
that a mentally disabled person should not receive a licence. 
The agency may come to this conclusion on the basis that public 


safety requires that licence-holders be mentally competent. 


A person affected by such a policy or decision might 
bring a challenge under section 15(1) of the Charter. He could 
argue the case in either “of "two ways. First, he could°“argue 
Chat the Board’s “decision was'ultra’vires its statutory 
authority. He could argue that the courts should not, when 
interpreting the scope of a tribunal's authority, include 
within that authority the right to discriminate on a prohibited 
ground unless the statute explicitly grants such authority. 

The argument that would be made here is that the statute must 
prescribe mental competence as a relevant consideration to be 
taken rt vaccotme by *thie eoard*in-making sits “decision. > It 
might be expected that a court would be reluctant to "read 
into" the statute authority to discriminate. A court might be 
particularly hesitant to read into the statute such authority 
if the agency's mandate is ill-defined or if its discriminatory 


practices are unpublished. 


This argument does not require the court to strike 
down the legislation. It depends entirely on the court 
employing traditional techniques of statutory construction 
favouring individual rights, and using the doctrine of vires to 
control the jurisdiction (and therefore the discretion) of 
administrative bodies. If this argument were to succeed, the 


Board's actions would not be within its mandate and no 
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"reasonableness defence" would be possible. The decision would 
be quashed as unlawful under the ordinary rules of 


administrative law. 


The court may conclude, however, that the Board's 
decision was, in fact, within the authority granted to 1 ep pak 
so, the decision might still be challenged as infringing 
section 15(1). In this case, it might be argued that the 
tribunal's decision, although intra vires its grant of power, 
was not "prescribed by law" under section 1 of the charter: 
Here, the argument would be the same as above: the statute 
must prescribe mental competence as a relevant consideration to 
be taken into account by the Board in making its decision. 
This argument would depend on the court accepting the argument 
that: 


(1) The statute does not conflict on its face with the 
Charter. It does not explicitly authorize discrimination (and 


therefore it is unlike the Censor Board case). 


(2) The statute implicitly authorizes the board to 
discriminate on the basis of mental disability through its 


delegation of discretionary authority. 


(3) The board's decision is nevertheless not prescribed by 


law because the statute does not explicitly authorize 


discrimination. 


If this argument is to succeed, some rationale for requiring 
that legal limits on Charter rights be explicitly stated ina 
statute must be provided. This rationale must be independent 
of arguments relating to the vires of the government action 


imposing the limit. 
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The following analysis suggests three alternative ways 
of viewing the "prescribed by law" requirement in section l. 


(c) The Approaches 


Section l's "prescribed by law" clause implicitly 
presupposes that there are two alternative states of affairs 
which can exist: either a limit on Charter rights is 
"PreESscr ined by Jaw", Of 1t 15 nots “prescribed by law". The 
following discussion outlines three options for identifying the 


line which separates these two alternative states of affairs. 


The first option outlined accords limited significance 
to the phrase as a separate requirement apart from other 
qualifying language in the section. The other two, with 
varying degrees of emphasis, interpret "prescribed by law" as a 


two-fold guarantee: 


ae that any actions of government claiming to limit 
rights conferred by the Charter must be ascertainable in the 
sense that the limits placed on individual rights are 
discoverable to an adequate degree of precision by those 


parties who are affected thereby; and 


Zs that the limits placed on a particular right must be 
the product of the legislature, which must make an electorally 
accountable decision to modify the apparent constitutional 


entitlement. 


Under the foregoing criteria, limits on rights which 
are either the product of unstructured executive or 
administrative discretion and/or are simply too vague would not 
meet the requirement. It should be noted that this inquiry 
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remains independent of the questions of reasonableness or 


demonstrable justification with respect to a section 1 claim. 


(i) . Approach 1: Impugned government action must have 


an ascertainable legal mandate 


By this;-first approach, «a Limit, on Charter Rights 
would be "prescribed by law" so long as the impugned action can 
be traced to a lawful authority or basic legal mandate pursuant 
to which the government acted in the particular case. Approach 
1 would allow for quite broad legislative mandates without any 
violation ‘of. the “prescribed by Jaw”, requinement, \subject. to a 
court ascertaining whether a particular Charter infringement 
lay within the mandate of the government official who undertook 
it. This approach is based upon three principle assumptions 
already recognized in Canadian law, having regard to the vires, 
or jurisdiction of the responsible government official as 


conferred by statute or common law. 


First, the simple fact that the government official 
was given a discretionary power in widesweeping terms does not 
necessarily demonstrate that this discretion can be exercised 
so as to contravene the Charter. It is assumed that, following 
Justice Rand in. Roncarelli v. Duplessis, “no legislative act 
can, without express language, be taken to contemplate an 
unlimited arbitrary power, exercisable for any purpose, however 
capricious or irrelevant, regardless of the nature or purpose 
of the statute." 


Second, pursuant to the first proposition, any 
statutory power, whether discretionary or otherwise, may only 


be exercised by a government official in pursuance of the 
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purposes for which the statutory power was delegated to that 
office. In the case of a power that is alleged to contravene a 
particular Charter Right, a court must identify, through an 
application of principlesof statutory interpretation, the 
statutory purposes for which the discretionary power was 
delegated; a court determines whether the action of the public 
Official is,intra,or ultra, vires» those purposes. An intra 
vires finding would mean the government claim limiting a 
Charter uRight.would berspresenibeduby daw: an Ulthawvires 
finding would only state that the action of a government 
official was not prescribed by law by virtue of lying beyond 
the powers delegated to that official pursuant to the statute. 
The statute would not on its own terms be implicated by the 


Gu bang. 


Third, the basic. judicial presumption underlying the 
imverprekallon.ot. che rs yaculesin question i Spthat.the 
legislature, when enacting the statute, did not intend that the 
power be exercised in a manner violative of any Charter 
guarantees, unless the legislature has manifested such an 
intention through clear language or necessary implication. 

This presumption accords with the traditional presumption of 
Canadian constitutional law that legislature does not intend 
ZEsestatutes,.to.exceed the.» jurisdiction.conferred on it, by the 
constitution, absent clear language or necessary implication to 


the.contrary. 


Approach 1 gives content to the phrase "prescribed by 
law" in a manner that harmonizes well with pre-Charter precepts 
of Canadian constitutional and administrative law, and the 
practices of Canadian legislatures. Unfortunately, it also 
conflicts with the reasoning of the Ontario Divisional Court in 
the Board of Censors case. Moreover, the approach may be 


criticized as a limited interpretation of new constitutional 
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language which does not necessarily direct legislatures any 


differently from the past. 


(ii) “Approdche 23) 4k-1imi ton Chatter. gnes eiust 
clearly be prescribed by law 


By this approach, a limit on Charter rights would only 
be "prescribed by law" if the enabling law indicated through 
clear language that the law was intended to confer a mandate to 
qualrey “Aaerrgne "whi ch ers now entrenched in the Charter. This 
approach rests upon a proposed principle of constitutional 
interpretation which would hold that a legislature shall not be 
taken to have authorized (i.e. "prescribed") any qualification 
of a fundamental right or freedom, enumerated in sections 2 to 
23" off the* charter of “Rights, Unless*sucn a Legistavive intcene 


is manifested through clear legislative language. 


Under approach 2, it would not be necessary for a 
legislature to always spell out in specific detail, every 
Circumstance under which it authorizes a qualification of a 
Charter right. It need only generally indicate that the 
legislature is enabling a certain ministry or commission to 
encroach upon Charter rights, by reference to general standards 
included in the statute, the common law or indeed, 
administrative discretion in pursuit of a particular public 
policy. For example, the legislature could enable a ministry, 
responsible for providing public housing to make distinctions 
based on age, so long as the enabling legislation generally 
indicates that "in determining who is eligible for public 
housing under this Act the Ministry may have regard to age". 
It would then be up to the ministry involved to determine how 
much emphasis would be placed on age matters. Although this 


provision would still be subject to challenge under section 
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15 (1) 5 CCHS limit? OneCharter: equality) rightsawouldibe 
"prescribed by law". It would then either stand or fall based 


on the reasonableness and demonstrable justification of this 


particular limit on equality rights. 


A benefit of this approach is that it achieves two 
importants DbYSCtiVeseoLifrst eat Makesalegislatures 
specifically authorize governmental actions which qualify 
fundamental constitutional rights. Second, it makes the 
existence of limitations on constitutional rights readily 
discoverable. The concern for legislative responsibility which 
Approach 2 attributes to the phrase "prescribed by law", 
explaimsortsoinciusionline&he Ginalloduaftnof sectaonyl| kn 
addition to the phrase "reasonable limits" which appeared 
without this test in earlier versions.* Moreover, Approach 2 
isOfar fromenereticales BLutssappropraate toyrecablethat,tltjhe 
major concern of the [McRuer] Commission with respect to 
unjustified encroachment by institutions of government or 


bodies exercising governmental authority"** was: 





* The phrase "prescribed by law" did not make its appearance 
Upul Laue wEoLtd Om Seven crartt Versions of the Charter 
which was submitted to the Special Joint Committee on the 
ConGEttut ion hy wusticeswMinisterechretven on, beuJanuary 
1961. See Fliiot, 14, 23,,24., 


** Tt is well known that the McRuer Report resulted inter alia 
in the addition of an oversight committee of the Ontario 
Legislature to better supervise the process of subordinate 
law-making. See the Regulations Act, R.S.O. 1980, c. 446, 
s.12 Similar concerns at the federal level prompted 
passage of the Statutory Instruments Act S.C. 1970-71-72, 
c.38. Subsequently there has been growing concern with 
respect to its burgeoning quantity and problematic 
accountability generally. See e.g. Economic Council of 
Canada, Reforming Regulation (1981) Canada, Standing Joint 
Committee of the Senate and House of Commons, Report on 
Regulations and other Statutory Instruments lst Sess. 32nd 
Pardae Glos): 
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(1) The existence and exercise of powers to abrogate or 
vary the rights of an individual by unilateral action and 


without his consent; 


(2) The existence and exercise of powers to determine 
authoritatively the rights of an individual by tribunals other 
than the ordinary courts of justice (McRuer Report, Report No. 
3 Si3 


Further, the responsibility model for "prescribed by 
law" may be viewed as an appropriately restrained judicial 
tool. Under this model, the courts ask first, whether the 
legislature has considered the possible impact of governmental 
action impacting on individual rights -- and tells our elected 
officials to do so if they haven't -- before making value 
judgments on why a government should perhaps be allowed to 
impose, albeit indirectly, the restrictions in question. 


In terms of foreign analogies the acceptability under 
Approach 2 of the approach taken by the European Court of Human 
Rights in the Sunday Times case, is problematic.* 


The notion that a common law rule meets the test of 
"prescribed by law" because it is accessible (at least to 
lawyers) such that the consequences of non-compliance are 
foreseeable meets only the first requirement of the model. The 


issue of responsibility may not be as directly met under the 


+ (Porsacjdiscusstoncof the factual background of the®case, see 
Mendes, 396-7. Mendes explicitly avoids any analysis of 
the term "prescribed by law" except to suggest that this 
wording in section 1 "reinforces the thesis that the 
Canadian Charter of Rights must be interpreted so as to 
conform to Canada's international legal obligations." 
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sunday Times test in any direct sense. A common law rule 
antedating the Charter may not be something the legislature has 
even thought about in the context of limiting individual 
rights. The fact that the actions of the Attorney General in 
Sunday Times may have been in accordance with judicial concepts 
Of appropriate limits on free speech not heretofore Subject to 
Parliamentary objection and therefore, possibly reasonable and 
even demonstrably justifiable in the circumstances, may not be 
sufficient under this approach. On the other hand, since the 
common law is in force and is ascertainable, the legislature's 
decision not to reverse it may be a sufficient exercise of 
responsibility to meet the second test established by this 


approach. 


(1ii)” Approach 3: Limit must be prescribed by a 


precise’ legal rule, not a legal discretion 
Se et ee ee Se eee 


By this third approach, a limit on Charter rights is 
"prescribed by law" where it is specifically described in a 
law, and where the ambit of the limit is certain and not 
totally discretionary. Here, the emphasis is on precise 
discoverability and somewhat less on the responsibility 
requirement which underlies approach 2. The opposite of 
"prescribed by law" would be a situation where the limit is 
"prescribed by discretion". Whether or not such "discretion" 
is rooted in law is irrelevant. By this approach, the focus is 
on a requirement that the citizenry be able to know the precise 


SCOpe of the limits ‘on Charter rights... 


From the foregoing, it would appear that the 
requirement of precision would also satisfy all concerns of 
responsibility, since the legislation would have to spell out 


precisely what is wanted. On the other hand, reliance by an 
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administrative official on a specific common law nuke 
pertaining to his mandate (as equally specific for all 
practical purposes as similarly detailed legislation), could 
pass muster under approach 3.. The rule would have to be 
sufficiently notorious to warrant a presumption that the 
citizenry would be taken to know the nature of its application 
to the conduct of the party against whom it. Geappl Vedas One 
example might be the Sunday Times case, which runs afoul of 
approach 2 but may fit approach 3. Normally, under approach 3, 
a limit on Charter rights would have to be spelled out in 
enabling legislation in extensive detail.wiernathespub irc 
housing example mentioned under approach 2 above, it would not 
be sufficient for the legislature to include in the enabling 
legusilation, tatypower wor the Ministry to "have regard to age" 
when determining who is eligible for housing. It would be 
necessary for the specific ways in which age may be considered 
in determining eligibility for public housing to be spelled out 


in the legislation. 


Under this approach the Theatres Act and provisions 
governing the censorship of films might not be "prescribed by 
law". This is because the Theatres Act does not specifically 
indicate on what basis films may be cut by the Censor Board. 


Responsibility may be there but specificity, us mot. 


Implications of the Approaches 


The major distinction between approaches 2 and 3 comes 
down to a difference in emphasis since the dual requirements of 
ascertainability and responsibility are likely to be present in 
both cases. Neither characteristic is absolutely essential 
under approach 1 which basically treats the phrase "prescribed 


by law" as a reference to canons of statutory interpretation, 
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although limits on specific Charter Rights are restricted to 
the extent that the legislature is presumed to intend a 
conformity with the Charter unless it manifests a different 
intent. Approach 1 suggests an efficacious interpretation of 
the phrase which may constitute a preferred course most in 
harmony with the realities of modern government. Approach 2 
takes a rigorous view of direct responsibility for government 
action that affects constitutionally protected individual 
rights. Approach 3 avoids the problem of responsibility only 
if settled rules of limitation, such as a clear common law 
rule, exist in the absence of legislative advertence. In most 
cases, however, approach 3 would impose the greatest 
prescriptive burden on government to spell out what it is doing 
in all instances. Accordingly, to the extent Charter Rights 
are implicated thereby, approach 3 would serve to cut back on 
administrative decision-making that arguably remains an 
indispensable workhorse of modern government. As such, 


approach 3 Inay constitute an extreme view. 
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SUMMARY OF PAGES 174-176 


ab The Requirement of "In a Free and Democratic socrety" 


Discussion of the application of this requirement, 
indicating that courts have accepted that Canada is a free and 
democratic society and that Canadian practice supercedes 


Dractrcesin Others counEerles, 


BELGE VAI Scussi1on OL International treatment of the 
Phrase "democratic society" in the international context where 
external standards are applied to determine whether or not a 


practice is consistent with democratic process. 
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ae The "Requirement of “In a Free and Democratic Society" 


This phrase can be interpreted as requiring or 
permitting an abstract inquiry into the components of a free 
and democratic society or as inviting a comparison with other 
countries commonly considered to be "free and democratic 
societies", or can be interpreted as permitting both 
approaches. For the most part, the courts have made the 
comparison with other countries and have generally accepted 
that Canada is a free and democratic society (Rauca, Quebec 
School Case (Que. Sup. Ct.), Southam (accessibility ‘to juvenile 
trials case). In making the comparison, the courts have 
usually been willing to consider the practice in other 
jurisdictions. The Ontario Court of Appeal in Global 
Communications Limited v. State of California (1984), 44 O.R. 
(2d) 609 (per Thorson J.A.), an extradition case, stated that 
the Court could not base its decision solely on the experience 
of other countries but must return to Canadian experience. In 
other words, the limit must be justified in relation to 
Canadian practice, regardless of practice in other 


jurisdictions. 


in R. v. Videoflicks, Tarnopolsky J.A. suggested that 
a mere enumeration of the practice in other jurisdictions might 
not be adequate. The government must show why the limitations 
in other jurisdictions are reasonable and justified. He 
distinguished the other jurisdictions referred to in that case 


in various ways: 


Although there may be instances where such 
bare analogies might be sufficient proof to 
meet the requirements of s. l, they are 
certainly not sufficient in this case... As 
far as other provinces are concerned, it 
must be kept in mind that all of this 
legislation was enacted before the coming 


ih Ys iia 


into. forcerat therCharter.) Asitar jas Ghe 
United States is concerned, not only do many 
state statutes provide for Sabbatarian 
exemptions (see Appendix II to the opinion 
of Frankfurter J. in McGowan v. Maryland, 
supra); but); asispomntedtoutvearliernfrthe 
United States constitution does not have a 
provision like s. 27 recognizing cultural 
pluralism as a constitutional principle nor 
a provision like s. 1 which recognizes that 
the rights and freedoms are "subject only" 
to certain specified reasonable limits. 
Neither the United Kingdom nor New Zealand 
has any constitutionally entrenched 
protection for freedom of religion. 
Although Australia and Japan do have such 
protection, they also do not have the 
equivalent! of; Ss*4* andi 2 /-of tour™ Charter. 


If Mr. Justree™Tarnopolsky"s approach to “in a vires and 
democratic" society is approved by a higher court or not 
disproved and applied by other courts in the future, it may 
result in a more thorough inquiry under the “free and 
democratic society" requirement than has often been the case to 
date. 

In the international context, "democratic society" has 
been defined in relation to external standards or principles. 
The phrase appears in the European Convention on Human Rights 
and Fundamental Freedoms in the specific limitations attached 


to various rights. It has been interpreted as follows: 


The hallmarks of a ‘democratic society' are 
pluralism, tolerance, and broadmindedness. 
Although individual interests must on 
occasion be subordinated to those of a 
group, democracy does not simply mean that 
the views of a majority must always 
prevail: a balance must be achieved which 
ensures the fair and proper treatment of 
Minorities and avoids any abuse of a 
Gominant position (Sieghart, 93). 


7 6. 


Under the Charter, the courts have not assessed the 


limits before them by setting them against these or similar 
principles but rather have assumed that since jurisdictions 
which have such limits are considered to be democratic, that 
the limits are consistent with "a free and democratic 
society". Evaluation an light of a set of external principles 
would put more content into the "free and democratic society" 


aspect of section 1, although it could also lead courts to make 


extensive value judgments. 
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SUMMARY OF PAGES 179-200 


Understanding Section 15 


Bight topics are discussed in relation to section 15: 


The 


The 


(a) 
(b) 


The 


The 


(a) 
(b) 


The 


The 


meaning of "equality" 
equality rights guaranteed by section 15: 


the number of rights 
the status of "equal before and under the law" 


role of the anti-discrimination clause 


meaning of "discrimination" 


whether the term is implicitly qualified 
whether it refers to "constructive" discrimination 


treatment of the enumerated grounds 


treatment of non-enumerated grounds 


Section 15(2) as a defence and as a remedy 


The 


effect of section 28 


ee oe = 





Equality is defined as equality of opportunity. 


ae en It is suggested that equality does not mean treating 


ae individuals in the same way but recognizing differences and 


Bi ep As well, ice isa discussion of whether section 15 

o includes economic rights. It is suggested that it does not 
he include economic equality as such. This view is supported by 
ox reference to the nature of; Che; Charter, generally, the nature of 
ot the Canadian system, Canadian obligations under international 
nies of law, interpretation of section 6 of the Charter by the Supreme 
ie court of ‘Canada, treatment of economic rights by the Joint 

2 aX committee: and caselaw to date dealing with sections other than 


pe, ee Bee. Under this view the Charter may have indirect 
ae hs ea effects. 1 | : 
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B. Understanding Section 15 


Te The Concept. of Equality 


Fundamental to an understanding of section 15 is an 
appreciation of the scope of the equality guarantee. This 
paper cannot pretend to exhaust all the possible meanings of 
equality which might be attributed to section 15. However, it 
can set out a likely interpretation, based on general notions 
of equality in Canadian society as a whole and on the terms of 
the Charter itself. -On the basis: of such notions ;,.it As 
possible to understand in general terms the kinds of interests 
which are likely to be recognized by the courts as coming 
within the equality guarantees of section 15. Without some 
understanding, albeit incomplete, of this fundamental issue, it 
is difficult to ascertain the anticipated effect of section 15. 


In brief, the major position set out here is that the 
purpose of the Charter,: including section 15, is to protect and 


enhance substantive rights. 


However, it is possible that not all kinds of rights 
are protected. The Charter may be characterized as 
guaranteeing legal and political rights, but not economic 
rights (which may come into play indirectly). This can be 
deduced from an examination of the rights and freedoms other 
than section 15. Furthermore, the kind of equality guaranteed 
by section 15 is related to opportunity rather than equality of 
result. Nor, it can be argued, does section 15 promote 
absolute equality (treating all people in the same way), but 
rather, an equality which recognizes that under certain 
conditions (in order to give effect to people's differences), 


different treatment may be necessary to the promotion of 


- 180 - 


equality. 


On the major view expressed here, it is the interplay 
between these various aspects of equality which helps to 
achieve a balanced section 15. Equality rights in the Charter 
appear ‘to focus on equality of opportunity “in regard to 
non-economic resources or benefits; but that right to equality 
may acquire an extensive application through a prohibition 
against constructive discrimination and a positive response to 
differences. The position that constructive discrimination is 


not prohibited is ‘also ‘articulated? 


(a) Section 15 Guarantees Equality of Opportunity 


Equality of opportunity has characterized equality in 
liberal-democratic states such as Canada for over a century. 
Although it is a view held by theorists on both the right and 
left, the role each would assign to the state marks a major 
distinction between them. Theorists on the right are reluctant 
to permit the state to intervene in enhancing freedom of 
opportunity. They argue that while barriers should not be 
erected to prevent members of society from exercising their 
opportunities, neither should the state intervene to destroy 
existing barriers be. Theorists on the left, on the other 
hand, consider that if equality of opportunity is to have any 
meaning for the "aspirant groups" in our society, such as the 
disabled, women, native people and the elderly, a broad 


conception of equality of opportunity is necessary 


The difficulty is that the most intransigent 
problems of inequality are unlikely to be 
resolved satisfactorily for most aspirants 
if goals are set within the equal 
opportunity mode unless equality of 
opportunity is understood broadly enough to 
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include some obligation on the part of the 
State and governments to act to achieve [an] 
‘over-all balance of burden and benefits". 


Somewhere between the theoretical extremes 
of the state as a neutral arbitrator of a 
fair-play game and as the realizer of 
absolutely equal shares is an understanding 
of equality which recognizes that the 
achievement of an overall balance of burdens 
and benefits requires a recognition of 
different needs within a broad framework of 
equal’ Tragnicsi(Vvicke gail 574. 


The "recognition of different needs" accepts that we may have 
to treat some persons "unequally" -- that is, differently -~ in 
order to enhance equality. Indeed, treating all people in 
precisely the same way may perpetuate historic inequality since 
disadvantaged persons may not be able to take advantage of such 


treatment. 


Put another way, it has been an important tenet of 
"liberal-democratic" theories that certain differences among 
people should not matter. Originally, these were immutable 
differences such as race; more recently, ‘near-immutable 
characteristics or characteristics which are not easily changed 
have been included among these "protected" grounds. However, 
sometimes differences do matter. They need to be recognized in 
Order to overcome them or to take them into account. According 
to this approach, differences should be acknowledged when 
positive action can diminish the negative social effects of a 
particular condition, yet differences should not negatively 
interfere with our assessment of individual merit. For 
example, we should both ignore and recognize physical 
disability when providing education. In assessing the 
individual's intellectual ability, the physical disability 


essai Lg oF 


should not form one “of the*criteria. = Actual enjoyment of the 
right, on the other hand, might require explicit 
acknowledgement of the disability in order to make appropriate 
architectural changes allowing that person access to the 
facility. Subsection 15(2) allows governments to make such 
changes; section 24 may permit a court to require the 
government to make such renovations. Sections 15(2) and 24 are 


discussed elsewhere in the paper in greater detail. 


The effect of interpreting section 15 equality as 
equality ‘of opportunity 1s tthat*equality in che: Chancer 1s nor 
meant..to encompass equality of result. .fhe Charter is not 
designed to revamp our legal, political or social system.* All 
that the Charter seems to require is that people have a fair 
chance to benefit from whatever government offers. It does not 


demand a redistribution of resources. 


It can also be argued that a full appreciation of 
equality of opportunity demands that it include a prohibition 
against constructive discrimination since many examples of 
inequality are not intentional. Constructive discrimination is 
discussed in detail below (pp.242ff.), including arguments 
against interpreting section 15 as prohibiting constructive 


discrimination. 


(by) Section JourecognigZesuDs £ Per em Needs 


Recognizing special needs means that we cannot treat 





* Nevertheless it should be remembered that how it is 
employed will determine how radical its effects are, not 
its intended purpose. 
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the concept of equality as "absolute equality" which is 
Satisfied by treating all individuals in the same way. The 
Report of the Abella Commission on Equality in Employment 
states that "[sJometimes equality means treating people the 
same, despite their differences, and sometimes it means 
treating them as equals by accommodating their differences" 
(Abella Report, 2). Given the historical treatment of certain 
groups in our society, "neutral" equality -- one which ignored 
differences for all purposes -- would result in a further gap 
between such groups and the majority; this is Similar to 
increasing wages on a percentage basis: the measure is neutral 
but the effect is to widen the gap between the higher and lower 


paid workers. 


The idea that effective equality cannot be "blind" has 
been best developed in relation to gender equality but it can 
be applied to other groups, aS well, such as the disabled. As 
applied to women it requires that the needs specific to women 
are taken into account; primarily these needs relate to 
pregnancy and child-rearing. This was the view articulated by 
the Report on the Status of Women nearly fifteen years ago 
(Report on the Status of Women, xii; as expressed in one 
member 'S minonasty opinion. "neubrahity «is snotsenough?’ |, 42a4)i.0F 
concept of equality which ignores this set of needs is not 
going to respond adequately to women's claims for equality. 


Until recently, the major approach to women's rights 
has been to stress that men and women were in many ways 
Similar. However, much of the work in this area now argues 
that we should explicitly take differences into account in 
order to respond appropriately to them. It should be 
emphasized that such a recognition does not require different 


legislation on the basis of sex. A "neutral" rule may be 
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formulated which applies to both sexes but which encompasses 
the relationship of women to childbirth and child care. For 
example, legislation may require child care leave for employees 
with primary child care responsibilities. The provision would 
be available to both women and men but would, at this stage of 
development, be taken advantage of more by women than by men. 


Both constructive discrimination and affirmative 
action recognize this non-absolute sense of equality. 
Constructive discrimination acknowledges that the failure to 
respond to particular special needs or characteristics may have 
had negative consequences. Affirmative action is a tool for 
remedying the disadvantages consequent on ignoring special 


needs and characteristics. 


(c) The Charter Does Not Guarantee Economic Equality 


Although the concept of equality of opportunity can be 
interpreted broadly to encompass affirmative action and a 
prohibition against constructive discrimination, that wide 
definition is balanced in the Charter context by its 
restriction to guarantees of political and legal equality. The 
Charter does not appear to be directly concerned with the 
redistribution of economic goods and resources. 


Having a job is an economic consideration, although 
not necessarily an economic right. Thus one cannot use the 
Charter in order to claim the right to a job or to employment; 
it does not appear that the Charter is available to ensure the 
provision of employment opportunities. But, once employment 
Opportunities have been established by the government, the 
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Charter does require that they be available to all applicants 
without discrimination. Similarly, the Charter does not appear 
to guarantee the right to work nor the right to free medical 
care; what it does appear to guarantee is that if the rirghtsito 
work or the right to free medical care is independently 
established (that is to say it is established outside the 
confines of the Charter), the Charter guarantees that those 
rights be available to all persons without avscrimination.' In 
this sense then, economic rights or benefits may be extended to 
persons who do not now enjoy them. The Charter does not 
require the establishment of economic rights, but it does 
require that once those economic rights are established, they 


must be established fairly. 


Ine hiss‘discussion, of civil; liberties; Professor Hogg 
adopts the classification by Professor Bora Laskin (as he then 
was) which divides.'cival liberties! into; political, diberties, 
legal liberties, economic liberties and egalitarian liberties 
(Hogg, Constitutional law, 417). . Econonieplibentresnare 
defined as freedom of private property and contract while 
egalitarian liberties, "often the antithesis of the economic 
ligerties”,, consist of “the Claim to equality or access Co 
education, employment, accommodation, and other benefits, and 
implying at least, an absence of racial, sexual or other 
illegitimate criteria of discrimination". As Professor Hogg 
points out, the economic freedoms of property and contract 
"which imply a power to deal with whomever one pleases, come 
into direct conflict with egalitarian values" and through human 
rights legislation the egalitarian values have taken 
precedence. The egalitarian rights may have an economic 
context to them, but only in the sense that government cannot 


discriminate in the distribution of economic benefits. 
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In this sense it is important to understand that it is 
Only insofar as one refers to egalitarian values as the absence 
of discrimination, that one may in fact lay any claim to 
economic rights. In other words, the "right" or entitlement to 
economic benefits, such as unemployment insurance benefits, 
derives from the anti-discrimination reght),4Tt) does mowisirand 
as a free-standing right. It is interesting to note that when 
Professor Hogg discusses the Canadian Bill of Rights, he deals 
with political, legal and egalitarian civil liberties but not 
With economic civil liberties. There are no economic civil 
liber tres#tin’ thevpiliofeRights prexceptytne raonte ot? to, tbe 
deprived of property without due processof law. Of course, iwe 
are not restricted to the framework of the Bill of Rights when 
interpreting the Charter, but one can come to the same 
conclusion on the basis of the examination of the Charter as a 
whole, ‘that’ onlyrery 1500 egad@andl with respects Cor Hogg s 
Classification, the egalitarian civil liberties (that ve, the 
anti-discrimination right) are present in the Charter (Hogg, 


Constitutional Law, 440). 


(i) This interpretation is consistent with the 
ee Ee CONS eis ii ieee Le 


Canadian approach to human rights and the Charter 


generally 


This treatment of economic rights by the Charter is 
consistent with the general Canadian approach to human rights. 
For example, Canada supported the policy of having two separate 
International Covenants, one on civil and polrei cdl “rirgnts’ana 


One on economic, social and cultural rights (see above 
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pp.58-59)*. Economics is not an articulated part of our human 
rights law. As Professor Tarnopolsky pointed out in regard to 
the International Covenant on Economic, Social and Cultural 
Rights, "the problem in converting such economic civil 
liberties into legal values cnforceable in the courts are 
probably insurmountable. Rather than appearing in Bills of 
Rights they must form part of political platforms, and their 


enforcement will have to be by ballot" (Tarnopolsky, Canadian 





* Article Wwof ther international ‘Covenant on) Civitd and 
Political Rights states: 


1. All peoples have the right to self-determination. 
By virtue of that right they freely determine their 
political status and freely pursue their economic, 
social and cultural development. 


2. All "peoples may, for “their “own ends, treely 
dispose of their natural wealty and resources without 
prejudice to any obligations arising out of 
international economic co-operation, based upon the 
principle of mutual benefit, and international law. 
In no case may a people be deprived of its own means 
of subsistence. 


3. The States Parties to the present Covenant, 
including those having responsibility for the 
administration of Ncn-Self-Governing and Trust 
Territories, shall promote the realization of the 
right of self-determination, and shall respect that 
right, sin ‘conformity with the provisions “of “tire 
Charter of the United Nations. 


Article 1 may be referred to to support the view that the 
Political and Civil Covenant commits Canada to some 
guarantee of economic rights. However, Article 1 uses the 
term "peoples" in the national sense, not in the individual 
sense. Article 1 refers to autonomous activities or rights 
which arise out of the right of national self-determination. 
It does not guarantee individuals the right to pursue their 
economic development, etc. It is therefore difficult to 
apply Article 1 to the context of protecting individual 
rights under the Charter, 
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Bill of Rights, 219-220). This iS one area in which the 
Charter is not different from the Bill of Rights. Pierre 
Flliot Trudeau made the same point in an early consideration of 
a Charter of Human Rights. He said that the objective of 
economic rights was "desirable and should be an ultimate 
objective for Canada" but that it must be put aside now in 
order to concentrate on political, legal, egalitarian and 
linguistic rights. He defined economic rights as "those which 
seek to ensure some advantage to the individual and which 


requires positive action by the state" (Trudeau, 116). 


It has been suggested that there might be an economic 
right component in section 7 of the Charter. In Canada (Eve 
Studio) stetualky.6Winntpeg pul l984] e4ewW Wel 50/W (Man OB. ji;ed 
case involving the validity cf a by-law regulating massage 
parlours and dating and escort services, Morse J. rejected the 
plaintiffs' arguments that the by-law offended section 7 of the 


Charter, saying: 


Although private rights are not specifically 
protected by the Charter, it is conceivable, 
I think, that a person might be so deprived 
of his property or economic interest that 
his”pight toisecurity.o£ the person, if.net 
his liberty, could be said to have been 
violated. However, the evidence does not, 
in my view, establish such a deprivation in 
this case. 


However, a different view was taken by Kroft J. in 
Gershman Produce Co. Ltd. v. The Motor Transport Board (Man. 
Q.B., November 21, 1984; unreported) which involved a challenge 
to the procedures of the Board under sections 7 and 8 of the 
Charter. Although His Lordship considered that section 7 
should not be narrowly construed to refer only to arbitrary 


arrest or imprisonment, he said in obiter "I can find no intent 
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within the words of s.7 of the Charter to protect so-called 


‘commercial’ or ‘economic’ rights". 


Thus certain rights or freedoms may have economic 
consequences or ramifications but those consequences are not 
the reason the right or freedom has been included in the 
Charter. For example, freedcm of association has been argued 
in support of the right to form a union. In the Inflation 
Restraint Case, the Ontario Divisional Court held that section 
2(d) guarantees the right to form a union, to bargain 
collectively and@to strike, the last, being ‘a corealtlary right 
necessary to make the first two effective and not merely 
symbolic. —.che. OntanloCourtrof Bopead. diornot find rt 
necessary to rule on any matters arising under the Charter and 
therefore neither approved nor disapproved this interpretation 


of. se chiens. 2@dor, 


The Saskatchewan Court of Queen's Bench, however, held 


that the right to strike is not a fundamental freedom. The 


Dairy Workers (Maintenance of Operations) Act took away the 


dairy Workers = -1ight Yorstrike for a limited period ‘of time, 


im Che-Datty Workers "Act ‘case, “Sirois J.’ stated: 


The right to strike is not a fundamental 
freedom; it is not as wide sweeping as 

Chat.” “lt. Ls+applicep lei -a~par tl cudar 
context, in particular types of associations 
and: under, certain? circumstances. » Lt, 1s 
expressly limited by laws in cases of 
national emergency, essential services, 
national security and when at times 
irreconcilable labour disputes arise. 


His Lordship then considered the circumstances of the breakdown 
of negotiations and other problems and concluded "I do not see 
how [the Act] could be said to violate s.2(d) of the Charter 
and — find that 1 does not”. 


so ot Ea 


The right to strike was also considered in Public 
Service Alliance ‘of Can. Vv. R. “Ins Rrent Of Cans 4 loco) ee 
C.R.R. 248 (F.C.T.D.) (appeal to Federal Court of Appeal 
dismissed June 26, 1984, unreported) which was concerned with a 


prohibition against strikes for two years. Reed J. stated 


"freedom of association" guarantees to trade 
unITONS the Plone CO. join togethers. cOonpoalL 
economic resources, to solicit other 
members, to choose their own internal 
Organizational structures, to advocate to 
their employees and the public at large 
their views and not to suffer any prejudice 
Or coercion by the employer or state because 
of ¥such “UNL ONMaCctivitires, OVBUE "Tt "doés not 
include the economic right to strike! 
(emphasis added) 


In dismissing the appeal, Mr. Justice Mahoney, Mr. 
Justice Hugessen concurring, stated that "[t]Jhe right of 
freedom of association guaranteed by the Charter is the right 
to enter into consensual arrangements. It protects neither the 
objects of the association nor the means of attaining those 
objects." Mr. Justice Marceau also held that the term "freedom 
of association" was not broad enough to include the right to 
strike, however liberally it was interpreted. Both Mahoney J. 
and Marceau J. adopted the views expressed by the British 
Columbia Court of Appeal in Dolphin Delivery Ltd. v. Retail, 
Wholesale and Dept. Store Union, Loc. 580,.[1984] 3 W.W.R. 481 
(on appeal. to §.C.C.\).) The Court of Appealuhes detnoterecdom 
of association does not protect picketing. The Newfoundland 
Court of Appeal found in Re United Association of Plumbing 
industry and Pitts Construction¢ltds 41964557 9) Rewceton 
609, that a prohibition against secondary picketing did not 
contravene sections 2(b),. (c')) and (d'\) of the: cnartere lucid 
not consider the issue in any detail but stated that the 


relevant section of the legislation did not restrict rights: 
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-.-S.124(1) was not intended to, nor does 
it, restrict the recognized right of labour 
to bring economic pressure to bear on the 
employer by peaceful picketing. The 
Testrictions: placed on Chat raghe BY s.6.-(2) 
of that section give statutory effect to the 
common law right of other employers to seek 
redress against any person from procuring or 
inducing a breach of contract or from 
injuries caused them by persons acting in 
combination or concert. 


The Alberta Court of Appeal also held in Reference re Public 
Service Employee Relations Act that an explicit prohibition 
against striking by specified public servants did not infringe 
the guarantee of freedom of association under the Charter. 
Kearns J., the other members of the Court concurring, stated 
that protected organization does not necessarily include 


protected action. He commented in obiter that 


the entire field of economic association 
offers difficulty. Why is there a right of 
association for economic purposes when the 
Charter apparently offers no other economic 
rights? 


BelZil Jaein.a concurring.opinion, dissenting in Dart. but. not 
on this point, set out three classes of rights, one of which he 


Called, “Webfarcuriqnts"-s a This. class. of. aight 


derives from benefits granted by the state 
tO Its sup jects,’ viz., workers’ 
compensation, pensions, old age assistance. 
Subject to the protection of equal treatment 
contemplated by s.15(1) when it comes into 
force, what the state has granted the state 
may take away. Like societary rights [which 
includes "the right of people to rise up 
against tyranny, the right of workers to 
strike against oppressive conditions of 
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work, the right of celf defence"],* welfare 
rights are not in the same class as 
fundamental freedom [sic]. 


And later: 


the right. tosstrakenain;supportnosgscoliective 
bargaining, whatever it may be, is not a 
fundamental freedom guaranteed by s.2(d) of 
the Charter under the rubric of freedom of 
ASSOCTAtION oy LE S.-d rignt: COnkerredrpy 
legislation, and, as in the case of welfare 
rights discussed above, what legislation has 
conferred, legislation may modify or 
abrogate. 


The predominant view in the cases is that economic association 
is merely an incidental outflow of the general freedom of 
association but does not extend to guarantee the right to 


Strike. 


Section 6 contains the right to pursue a livelihood 
but it is conditioned on the question of mobility, not,jon the 
economic right’) to work. The section 6 "rights ere called 
"Mobility Rights”, ‘not- "Economie" of Vhivelinooateudnen 
Indeed, the mobility rights have been criticized as not going 
far enough. It was suggested by some witnesses before the 
Joint Committee that mobility of capital and services also be 


included in section 6 because, according to one witness before 





* Belzil J. considered that societary rights may also include 
the legal rights protected by sections 7-11 of the Charter, 
apparently because "[t]he right to a fair trial presupposes 
legal proceedings". It is not clear whether he believes 
that government could more easily justify an infringement 
of legal rights than of other rights because the courts 
would permit a wider range of limits to such rights than 
others or would apply a lower standard of review. 
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the Joint Committee, the existing section 6 does not emphasize 
sufficiently the economic union character of the Charter (Joint 
Proceedings, 34:56; also see the submission of the Business 
Council on National Issues, 33:133-154). This comment reflects 
the speaker's belief that the Charter did not adequately 


provide for economic rights. 


It has been contended, on the other hand, that 
paragraph 6(2)(b) includes the free movement of capital and 
goods, since they are employed by a person "to pursue the 
gaining of a livelihood in any province" (Binavince, 356). 
Another argument for economic content in section GEEZ) 1s 
that it is directed primarily at individuals entering the 
marketplace in order to undertake economic ACULIV ICY}  ACcoraing 
to this argument, the core purpose of section 6(2)(b) is to 
Protect constitutionally the right to undertake a certain kind 
of economic activity free from a proscribed range of 
majoritarian action. That freedom of activity. contributes to 
Canada's common market in labour. The maintenance of this 
particular economic regime was of sufficient importance to the 
drafters of the Charter that section 6(2)(b) is not susceptible 


to the section 33 override. 


In Skapinker, the Supreme Court of Canada, analysing 
the construction of section 6, concluded that "s.6(2)(b) is 
directed towards 'mobility rights', and was not intended to 
establish a free standing right to work". Section 6 appears to 
be designed to permit labour and perhaps capital to move 
according to market requirements; it does not guarantee 
anything to any individual once that has occurred. Section 
6(2) is an "anti-balkanization" section, not an individual 
right to work section. In a case decided prior to the Supreme 
Court of Canada decision in Skapinker, the Federal Court of 
Appeal had held in Re Demaere and The Queen CLOS4) > Qt DLR. 
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(4th) (193) that "it would be strange indeed to find anything 
so revolutionary aS a constitutionally guaranteed right to work 
buried in a subparagraph of 2 section whose principle thrust 


eeeiS MObility.rights® (per. Hugesseny ila). 


Sections 23 and 17-20 can be interpreted as imposing 
on government a specific duty to allocate society's resources 
for the benefit of particular groups. Section 23 creates a 
right to minority language education where numbers warrant. 
Section 23(3)(b) provides that, where numbers warrant, minority 
language education is to be funded from public funds. This 
means some redistribution of resources. Similarly, the 
constitutional guarantee of bilingualism in Canada and New 
Brunswick requires the allocation of resources to provide the 
services, although no specific provision is made in the 
sections as there is in section 23. In. both these cases, the 
redistribution or allocation of resources derives froma 
non-economic right. The language rights are made effective by 
providing the funding to implement them. But the provision of 
funding is contingent on satisfying the requirements of the 
sections. 02 THIS is*explicrt enrsection 25 where publre. runds 
are available only where numbers of children entitled to 
receive minority language education warrant and is implicit in 
sections’ 17-207," partictiarly section 20 Ch )tajewnien contains 
the requirements of “Significant demand" for and reasonableness 


of the provision of minority language services in Canada. 


The affirmative action provisions of subsections 6(4) 
and 15(2) have an economic component. These do not give or 
recognize rights as much as they preclude possible restrictive 
interpretations of subsections 6(2) and (3) and 15(1), 
respectively. These sections do not guarantee economic rights 
which can be enforced; rather, they state that voluntary action 


by government or action undertaken to comply with a remedy 


eg he 


ordered by the Court to improve economic conditions of certain 
persons is not to be viewed in itself as a denial of the 
mobility or equality rights of other persons. Economic 
disadvantage is referred to explicitly under section 6(4). It 
may be argued that it is included implicitly under section 
15(2) on the basis that it expressly refers to "disadvantaged 


Groups”. 


Similarly, the exercise of the section 15 equality 
rights may involve economic questions, but they are not rights 
to economic equality. Thus blacks could not be required to pay 
higher taxes than non-blacks: but that is because section 15 
Prohibits discrimination on the basis of race, not because it 
guarantees a right to equal taxation. The groups which are 
listed. in section 15. constitute aysignificant .portion.of 
Canada's poor and low income residents. For example, one of 
the reasons mental and physical disability were added to the 
list may have been that Canada's handicapped population is 
seriously economically disadvantaged. It can be argued that 
the addition of disabled persons to the enumerated groups was 
intended to cause governments to allocate more resources to the 
handicapped when designing and implementing social and public 
policy. The same is true to some degree of all the minorities 
listed. Section 15 may have the effect of improving the 
economic status of these groups but as a consequence of 
improved access to benefits and opportunities, not as a result 


of claims made for economic equality itself. 


It has also been argued that the word "benefit" in 
section 15 may indicate that section 15 is intended to have 
direct economic content. This view is based on the argument 
that "equal benefit of the law" was included in section 15 as a 
response to the Supreme Court of Canada's decision in Bliss v. 
A.C. Canadas yio7 51 Al SOR era werner ipamirciLar benefits at 
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issue in Bliss were economic, specifically unemployment 
insurance benefits. This interpretation might be stronger if 
the word "benefits" were used in section 15, rather than 
"benefit". Nevertheless, the phrase will no doubt produce 
claims to the provision of various income support payments 
without discrimination. This result would be quite consistent 
with the approach set out here. This approach suggests that 
nothing in section 15 appears to permit a plaintiff to demand 
unemployment benefits if the government does not offer them; 
but it does provide the basis for a claim that once the 
government decides to offer unemployment insurance benefits, it 


cannot refuse them on the basis of any of the protected grounds. 


(ii) The Joint Proceedings 


Discussion of the treatment’ of the right to property 
and the right to certain social and economic benefits before 
the Joint Committee indicates that the Charter was not intended 
to grant economic rights. They also indicate the kind of 
rights which are generally considered to be economic. The 
federal government removed from its initial draft of the 
Charter the right to enjoyment of property because the 
provinces were concerned that property rights would seriously 
impinge .on their property jurisdiction. “Although property 
rights are recognized by the Bill of Rights, that document 
applies, of course, only “to “federal Fegislation. The federal 
government explained that "property rights should be developed 
in the Charter of Rights" and when the provinces are able to 
devise an appropriate guarantee, "that ought to be in the 
constitution von thatisubyect™ (soit wprocesdinaqs, 42:12), A 
proposed amendment to section 7 to include the right to 
"enjoyment of property" was defeated (Joint Proceedings, 44:12, 
46:30). Although the federal government had indicated it would 
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support the section 7 proposal, it subsequently refused to do 
So because of lack of unanimity in the Joint Committee and 
continued provincial opposition to the inclusion of property 


rights (Joints Proceedings 943261, 45-10) > 


It was pointed out that Article 17 of the Universal 
Declaration of Human rights guarantees the right to own 
property and not to be arbitrarily deprived of it (Joint 
Proceedings, 46:26). The government took the position here, as 
elsewhere, that Canada's international obligations do not 
require entrenchment of the international human rights 
principles”in-a constitution: "The Covenant merely obliges 
parties to take steps to progressively achieve the full 
realization of the Covenant rights by appropriate means, 
including legislative measures" (Joint Proceedings, 49:70, 
36:13). The government's view was that international law 
principles "could be implemented in the charter,...in...federal 
OF provincial TRequslation, of... .by other regqulation or vy 


Oerection, or bY practice” (Joint Proceedings 41:15). 


The Canadian Council on Social Development asked that 
"social rights be entrenched in the Canadian Constitution", 
including the right to employment, to healthy and safe working 
conditions, "the right to an adequate standard of living with 
access to the necessities of life", and the right to social 
security and social insurance, inter alia (Joint Proceedings, 
19:31). A member of the Joint Committee noted the distinction 
between the kinds of rights advocated by the Council and those 
entrenched in the Charter: he said that the Council's brief 


shows 


the conceptual limitations of the 
constitutional proposals which the Committee 
is considering...by distinguishing 
between...a constitution which merely 
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outlines “the limitations ofthe state; anda 
constitution which would outlined [sic] the 
responsibilities of the state to its 
citizens, particularly with regard to social 
and economic needs.... (Joint Proceedings, 
Ere) 


An -amendment.to,addafidackwof means? towtheilisti o£ 
enumerated grounds in section 15 was withdrawn because there 
would be another amendment to that effect (Joint Proceedings, 
47:89, 48:18). A subsequent proposed amendment to the 
equalization clause (s.36 of the Constitution Act 1981), was 
intended to implement the terms of the International Covenant 
of Economic,,;Social, andsCulftugal Rights,as4well ;ase%thesgoais 
of a clear and healthy environment and safe and healthy working 
conditions" (Joint Proceedings, 49:65). The reasons for this 
proposed amendment again highlight the nature of the Charter as 
a legal and political rights document rather than an economic 


rights document: 


These are fundamental concepts that we are 
talking about here. We are talking about a 
Charter of rights and freedoms, a statement 
of the values ‘of Canadians, which is going 
to guide us as we enter the next century, 
and surely that should not just include 
Civil and political pmighte. le should alco 
recognize the economic and social rights 
which we recognize in any other statements 
of fundamental human rights including the 
Universal Declaration on Human Rights and 
the International Covenants to which Canada 
is a signatory (Joint Proceedings, 49:71). 


The motion to include economic rights was defeated 22 to 2. 


It is evident that the witnesses before and members of 
the Joint Committee and the government were well aware of the 


distinction between civil and political rights on the one hand 


re: be 


and economic rights on the other and that the majority of the 
members intended that the Charter guarantee only the former. 
The right to property appears to have been the only economic 
right to have had any serious chance of inclusion in the 
Charter. Even then, it is not clear that this would have done 
any more than continue in the Charter the right to enjoyment of 
property in the Bill of, Rights, expanded to the.provinces, 
although it would have been subject to interpretation. What is 
very clear is the widespread reluctance to include economic 


rights other than traditional property rights. 


If equality is broadly defined in the sense set out 
above (as predominantly civil and legal as limited to equality 
of opportunity, and takes into account that persons who are 
Situated differenly might have different needs), the kinds of 
groups which are recognized by the courts and added to the 
protected grounds will be less likely to include groups which 
are specifically and directly based on economic 
considerations. As explained above, there is nothing in this 
interpretation of the meaning of equality in section 15 which 
prevents groups which are enumerated or which might otherwise 
be recognized by the courts from bringing claims which have 
economic repercussions. It simply means that the Charter would 
HOt De available to plaintiffs who wish to usé it.as sa. major 
vehicle for distributing wealth, property, and resources in 
Canadian society. This would include the wealthy who wish to 
redesign our taxation system and the poor who wish to extend 


income redistribution policies. 


There 1S some concern that if the Charter is 
characterized as primarily a political and legal rights 
document, the courts might impose a more lenient standard on 
government when limitations affected economic interests than 


when they affected political and legal interests. For example, 
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it is argued that a government could never justify a denial of 
women's access to the justice system but could more easily 
justify a denial’of'd, particulatewelfare: benerit to women. 
However, the denial of welfare rights on the basis of sex is a 
clear infringement of the guarantee of "the equal benefit of 
the law" and of equality generally under section 15. It is the 
legal right which is being infringed. In this example, me 
happens to have an economic content, but the test for 
justifying the denial must be the same whether it has an 
economic, political or other content. This approach is not 
intended to attribute any lesser value to a denial of the 
guarantee of equality because of the particular nature of the 


benefits denied. 
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SUMMARY OF PAGES 204-212 
Zs Fquality rights guaranteed by section 15 
(a) The number of rights 


The issue is the number of distinct equality rights. 


(i) Approach 1: Section 15 guarantees one broad 
right .to equality 


This view argues that the inclusion of various forms 
of equality is meant only to ensure that the term equality is 
interpreted broadly and that certain interpretations under the 
Bill of Rights would not be imported into Charter 


‘jurisprudence, specifically the decisions of Lavell and Bliss. 


(iH Approdeine2 ¢ Seihere: are tEwoerigits 


This view would hold that there is a right to 
"equality before and under the law" (one right) anda right to 
"the equal protection and equal benefit of the law" (second 
rrdgnt) 


Supported by the heading "Equality Rights". 


(iii) Approach 220 Therelare) three naghts 


This view would hold that "equal before and under the 
law" is one right, the right to the "equal protection of the 


law", a second right and the right to "the equal benefit of the 


i 2 ee 


Law") ase the. thar db raiding. 


Supported by the heading "Equality Rights". 


(iv) «Approach. 4 :acihereyaresfour Tights 


This view would read into "equal before and under the 
law" the word "right" with the result that there would be four 
rights guaranteed *by.(sectilon 15% 4 sthevright “tovequality ‘before 
the law, the right toi equality, under! \theslaw,penerrrgh testo 
equal protection of the law, and the right to equal benefit of 
the) Paws 


Supported by the heading "Equality Rights" 
Implications of the Approaches 


Treating the right as a general right would likely 
have the effect of granting the broadest equality right to 
plaintiffs while separating the rights would likely result ina 
narrower interpretation of the meaning or scope of each right. 
However, separating the right could more easily grant a broad, 
almost unresricted meaning to "equal before and under the law" 


(see the next section). 


(b) The status of "equal before and under the law" 


Issue is whether the phrase constitutes a 


free-standing right. 
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(i) “Approach. 12 .ebgual befor ésand under ithe law is<a 


PLIGnCSsOn m1 gates 


This view would treat the phrase as constituting an 
independent, free-standing right upon which a claim would be 


made, 


(ii) Approach 2: Equal before and under the law as a 


statement of legal status 


This view holds that the words do not constitute a 
separate right but indicate the context in which the right to 
equal protection and equal benefit of the law applies, that is, 
to the administration and to the content of the law. 


Implications of the Approaches 


It may be argued that if the phrase constitutes a 
free-standing right, it can be separated from the 
anti-discrimination clause and individuals who cannot show that 
they have been disadvantaged by a proscribed ground of 
discrimination, would nevertheless be able to make claims under 


section 152 
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as Equality Rights Guaranteed By Section 15 


Section ‘15 speaks Of £OUr daatterent kands: of 
equality.’ What appears to be a surfert of equality may be 
primarily an attempt to prevent, before it occurs, a repeat of 
the narrow interpretation given equality under the Bill of 
Rights. In the previous section, we looked at that question 
from the point of view of "equality" as a concept; in this 
section, we consider the legal status of the various references 
to equality: how many equality rights are there? and, does 
"egual before and under the law" constitute a right or a 


statement (declaration) of legal status? 


(a) The Number of Rights 


Section 15 can he viewed as guaranteeing one broad 
right to equality or as guaranteeing two or more specific and 


separate equality rights. Each possibility is set out below. 


(i) Approach 1: Section 15 guarantees one broad 
Ligne co equality 


Perhaps the easiest and most useful way to view 
section 15 is that it guarantees one right to equality, rather 
than a number of equality rights. On this view, the inclusion 
of specified forms of equality is meant only to ensure that the 
equality guaranteed by section 15(1) is interpreted broadly. 

It is not Wecessary to break down Section 15(1). into ats 
component parts and determine whether a particular infringement 
is an infringement of the equal benefit of the law or equality 
before the law, for example: it is simply an infringement of 


the right to equality. This approach is consistent with the 
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way in which section 15 claims will likely be brought. We can 
expect that persons alleging breach of their Charter rights 
will not attempt to define their claims narrowly by reference 
to a specific type of equality. Rather, they will simply claim 
a denial of the section 15 right to equality. 


On this view, the inclusion of various forms of 
equality within this broad right is a consequence of the 
drafters' attempts to respond to caselaw under the Canadian 
Bill of Rights. "Equality under the law" was added to ensure 
that the Supreme Court of Canada's interpretation of the right 
to "equality before the law" in A.G. Canada v. Lavell would not 
apply to the Charter. In Lavell, the Supreme Court had held 
that equality before the law applied only to the application of 
the daw in isthe courts and, to, the, adminisirati on, of the, Jaw; it 
did not apply to content. Accordingly, the reference in 
section 15 to equality under the law is meant to indicate that 
both the administration and the content of law can be examined 
under, section, 15... “Equal. before. the. law™andicates, there. iss a 
right to the equal protection and equal benefit of the 
administration of the law and "equal under the law" indicates 
that there is a right to the equal protection and equal benefit 
of the content, of ther law* WV ELldots* 17) . 


"Equal benefit of the law", it is argued, was included 
in section 15 to overrule Bliss, in which unemployment 
maternity benefits were not considered to come within the right 
to equality under the Bill of Rights because they were a 
privilege and not a right. Under the Charter, the specific 
reference to "the equal benefit of the law" means that it may 
no longer be possible to argue that the law is providing a 
privilege or a specific benefit, rather than a right, and 
therefore is not susceptible to challenge under section 15 of 


the Charter. 
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The Bill of Rights guaranteed only "the protection" of 
the law) vot "thé *equal *protectron™s “The-use or the tterm 
"protection" alone could be interpreted to mean that varying 
degrees of protection could be accorded different groups and 
that this would be acceptable as long as the members of the 
group were treated equally in relation to each other (Lavell). 
The addition of the adjective "equal" to the word protection 
means that such an argument will be difficult to sustain under 
section 15 and that the protection of the law will be accorded 


to all persons to the same degree. 


Implications of this Approach 


Recognizing a single broad right in section 15 would 
encourage a fuller development of equality rights under the 
Charter than if the rights were divided into separate rights. 
This would seem to be in keeping with the spirit of the Charter 
and its promise of improving at least the legal and political 
status of groups which are now subject to discrimination. Not 
having to define the separate terms will lessen the risk of 
omitting or neglecting important forms of equality and will 
avoid giving to the concept of "equality" a legal technicality 


that could do a disservice to the significance of the term. 


However, if section 15 is treated as guaranteeing a 
single broad right it would be more difficult to establish a 
separate guarantee of "equal before and under the law" which 


did not depend on a finding of discrimination. 
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(ii) Approach 2: There are two rights* 


On this view, there is a right to equality before and 
under the law anda right to the equal protection and equal 
benefit of the law. This interpretation requires reading in 
"Trgic tO tne tiftse Patt OL SECCi1On I>: 4b then treats 
literally “the single right erp bucLeLy referred to in the second 
part of section 15. As discussed below "equal before and under 
the law" might be a declaratory statement indicating the 
contexts CO which’ the two Tvdnts, the’ rignt to the “equad 
protection of the law and the right to the equal benefit of the 
law, refer. In either case, there would be only two distinct 


rights guaranteed. 


(iii) Approach 3: There are three rights 


This approach suggests that equal before and under the 
law is one right, the right to the equal protection of the law 
is the second right and the right to the equal benefit of the 
law is the’ third right. "As was the’ case with the View that 
there are two separate rights, it is necessary to read the word 
right into the first part of section 15 (thus raising the 
question of the status of "equal before and under the law", 
discussed below). If this werding is feasible, it would be 
equally feasible to argue that there is a right to equality 
before the law, a right to equality under the law and a single 
right to the equal protection and equal benefit of the law. 





* The implications of Approach 2 are basically the same as 
those of Approaches 3 & 4, and are set out after Approach 4. 
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(iv) "| Approach 435 Theresaneetourgrignts 


Each designation of equality can be treated as a 
separate right. Thus section 15 would guarantee there is the 
right to equality before the law, the right to equality under 
the law, the right to the equal protection of the law, and the 
right to the equal benefit of the law. As stated above, 
equality before the law refers to the administration of the 
law; equality under the law applies to the content of the law; 
equal protection of the law refers to safeguards offered by the 
law; and equal benefit applies to the advantages offered by the 


law or laws. 


In order to sustain the view that there are four 
rights guaranteed by section 15, it is necessary to read the 
word "right" into "equal before" and to "equal under" the law 
as well as to "equal benefit of the law". The reading in of 
"right" to “equal before" and "equal under the law" assumes 
that the opening words do constitute rights and are not merely 
a declaration of status. The issue of the status of “equal 
before and under the law" is discussed below at pp.209ff. 
Although thesheadingstoisections lSvise*equalgiviriognts) oan 
fact there is reference to only one right in the section itself 
and that seems to be to the right to the equal protection and 
equal benefit of the law. However, this does not preclude 
reading into the. sectiontthesinplicrt busesose* night in 


relation to the other components. 


Implications of Approaches 2, 3 and 4 


It is not necessary under the more general approach 
discussed above, to define each right except in a general sense 


to understand the broad nature of section 15. Treating the 
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equality rights as separate rights may have the effect of 
limiting those rights, insofar as it is necessary to attribute 
a content to each one. Once the rights are treated as distinct 
rights, it may be necessary for plaintiffs to assert their 
claims 4h Telation toa specific right ‘and we would then be 
Open to a court to dismiss a claim on the basis that there was 
no infringement of that particular right, even though there was 
in facta denial of some other kind of equality. It would, of 
course, then be open to a plaintiff to bring a claim under one 
of the other rights; however, this would unnecessarily add to 
the cost to plaintiffs under section 15, as well as being an 
inefficient use of the courts' time and resources. 
Alternatively, plaintiffs could plead breaches of all four 
rights, but even so it would theoretically be possible that 
some denials of equality would not be redressed because they 
did not quite fit into any of the categories as judicially 


determined over time. 


One other possible implication of treating the right 
separately is that the right to equal benefit might be used to 
encourage an economic rights interpretation of the Charter. 
This view has been discussed more fully above (at pp.195-196), 
‘but it should be pointed out here that the use of the word 
"benefit" for this purpose is only feasible when the rights are 
broken down, rather than treating them as a single broad right 


to equality or to equality without discrimination. 
(b) The status of "equal before and under the law" 
The issue here is whether or not “equal before and 


under the: law",is, airiohtidar two texnights) opnmwhether it®°is’a 


statement of legal status or a declaratory provision. 
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(i) .Approach 1s a.%hquady before ands under wtheddaweads 


a Tight lor miahue 


One way of viewing the Opening words of section 15 is 
to treat "equal before and under the law" as establishing 
independent, Eree-standing rights upon which a claim can be 
founded; in other words, these rights would be in addition to 
Che right (si cot) eq man protection and equal benefit of the 
law". As suggested above, section 15 does guarantee more than 
one right according to the heading and the heading is a 
relevant tool ‘of interpretation according to the Supreme Court 
in Skapinker. This interpretation could be Supported by the 
fact that an earlier version of section 15 did refer to "equal 
before’ and under the law" as 4 right.: On the other hand, the 
omission of the word "right" in the current version may be 
treated as significant if it can be Shown that it was 


deliberately omitted. 


implications of this Approach 


The significance of treating equal before and under 
the law as an independent, free-standing right or rights 
depends on whether or not "without discrimination" qualifies 
that first part of*section 15 ‘or NGC. Sere er weircio t 
discrimination" does qualify "equal before and under the law", 
much of the advantage of treating equal before and under the 
law as a separate right is lost, since it would seem to offer 
little more than that which is provided by the equal protection 
and equal benefit of the law. However, if "equal before and 
under the law" is not modified by "without discrimination", the 
result would be that section 15 is not limited to persons who 
have been denied equality on enumerated or other recognized 


Grounds. At least some Portion of section 15 rights would then 


~. eld 


be similar to section 2 rights, for example, which do not hinge 
On a finding of discrimination. The more general discussion of 
whether or not discrimination is a necessary component of 
Section 15 is discussed in the next section; here it is raised 
merely%toeindrcate therspecific point in’ telation“to *equal 


before and under the law". 


(li) Approach 22% “Equal before and under the Jaw" is 


a statement of legal status 


On this view, the opening words of section 15 
constitute a statement of legal status but do not in themselves 
guarantee rights. It is because each individual is equal 
before and under the law that he or she can bring a Charter 
action claiming that he or she has not enjoyed the equal 
protection or equal benefit of the law. The inclusion of 
"equal before and under the law" indicates that section 15 
guarantees apply both to the administration (equal before the 
law) and the content of the law (equal under the law). 

Treating the opening words as a declaratory statement provides 
a reference point for “eqttal protection” and “eqtial benefit" of 
the law. 


The wording of section 15, which does not explicitly 
provide for a right in relation to “equal before and under the 
law", supports this view. Under the Bill of Rights, there was 
a right to equality before the law and this has not been 


carried in express terms inte the final version of section 15. 


efile. - 


Implications of this Approach 


If the phrase "equal before and under the law" is seen 
as a declaration of status, rather than as guaranteeing a 
right, a narrow view may be taken of section 15 because a 
denial of equality before and under the law will give no basis 
for a Charter claim. The claim will be limited to egual 
protection and equal benefit of the law. However, the 
reference to the rule of law in the preamble to the Charter may 


provide much. of this protection. 


En anyuevent, iLtamay.be,that .ehe abovesconcepns are 
neither necessary nor automatic consequences of this approach. 
The guarantees of the equal protection and equal benefit of the 
law may be read to encompass all forms of equality; the 
reference to "equal before and under the law" may indicate the 
contexts to which those equality rights relate. The opening 
words of section 15 may serve the purpose of ensuring that both 
the administration and content of legislation is open to 


judicial review regardless of their status. 








as lee 
4 






= r ie? 38 
> ie - C roy 1 Se 
“Snben asueTh ¥4c. f 
inequali ya ete Lys Nie, : i 
. rp as ae ae, bay’ anh Pare Min “ p v0 we ' 
: iy Wo He Ae yan ‘ 
tome Pee 


ort eS 





or (15 wh 
ce". : ; 


on the eta ae jake 


7 ReneS “not ey Rig 


- , : 
é 


rid Diy ‘ ah, it » 


" 
rh 


Meeeetetces aS. cane ue inte anaes 
non-discrimination cea is vena for | oses ae 
certainty, u alee e in eas 2 | 


ne | 


a 


‘ “ 





. 1 al a 
. | ive nt} % ar 
_ é : LT LA an é 
APL iT, z ine Py a a iat 
yi} ids me eu, ok hes ‘ 
{ ' 










ee tiab 
= Fe oa 
aid \ y ‘ 
s a 7 i, Wa rk Rei; K 
is i Aas yt " a z Ee 
: , ; i 0 oe ie 
i ie 









iW ie 


discrimination oP the basis of or : tone 





human rights concepts based on Ta ae a ow std 


Reference is nade | to es te ae 


hei. Ley 5 
is t ae: he" 
| Ay Nan ed ar 
ye ‘ 
i % bee ’ 
, =| he @ 
i i cab P 
% i ed 
f S - 


proach would constitute the more extensive 


y. 
oe 
Unite ( 5 : 
Aan a : : 7 oo ‘ 4 " ! * ry % ; 
7 pe . A th s;. a AL tei ro 
Ai va ee) Aone ae 
an : A 7 7 ‘y + } ; y ; it 
‘ Ly i 7 er Cy + H i 
f. . 
¥ 
" 
. : 
Pig aa t ‘4 
— P - 
a : a 
_ ¢ : 
74 
% - 
" 4 
* A’ 
aul} i is co) t 7 
i 
- bi : TT ’ 
ra) ee ri% 7 : 
air ‘Aas i aise 2 
0 F; a Si * : y 
f ‘ be 
4 i) i % y 


y ‘ vn 
j 
7 i J a ' nt ‘ 
Wy y 
* 
' : Ps & ve ‘2 } - 
b ie Whig Si & Ds at 
: ae p a 
- 3 p ¥ 
Gareaa area , 
ee, 
fi 4 ' 
wi 7 i ~ 
— a 
i 





Hib = 


Se The Role of the Anti-discrimination Clause 


The issue here is whether plaintiffs will be required 
to show discrimination in order to acquire standing to make a 
section 15 claim. If the anti-discrimination clause is a 
necessary element in the right guaranteed by section 15, 
individuals who have been denied equality but cannot attribute 
the denial to a protected ground will not have recourse to 
section 15. For example, a person who was ill-treated by an 
official and could not attribute it to discrimination would be 
on Enis positron... On the other hand, if the invocation of the 
positive equality guarantee is not contingent on a finding of 
discrimination, individuals who allege that they have suffered 
improper treatment but are unable to ascribe it to a prohibited 
ground will have access to section 15. This would make section 


15 extremely broad. 


(a) Approaches. 9A finding of discrimination: ona 


protected ground isnot, required) for a finding of an 


infringement under cection 15(1) 


[It can be argued that the reference to 
"discrimination" in section 15(1) neither narrows nor expands 
the scope of the guaranteed equality rights. On this view, the 
equality rights are not qualified in any sense by the addition 
of the words "without discrimination." These words -- and the 
enumeration of particular grounds of discrimination -- merely 
emphasize the importance of certain forms of inequality. They 
do not, however, cut back the meaning of "equal protection" or 
"equal benefit" or add anything not already provided. They are 


included only for purposes of greater certainty. 


It should be noted that the heading to section 15 does 
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not describe the rights as non-discrimination rights, but .as 
equality rights. The original version of section 15 was headed 


"non-discrimination rights" and read as follows: 


digs § Ga BS) Everyone has the right to equality 
before the law and the equal protection of 
the law without discrimination because of 
race, national or ethnic origin, colour, 
religion, age or sex. 


The section was re-titled "equality rights" in order "to stress 
the positive nature of this important part of ‘the Charter 
(Gilbert, 409) It should be noted that in the original 
version, "equality before the law" ie stated asa ELoh Gentes 
not clear whether its current status as a "mere" declaratory 
statement was meant to take away a right to equality before the 
law or whether it resulted simply from the greater length and 


grammatical complexity of the section after it was amended. 


In any case, -section 15(1) does make a positive 
statement of equality in its opening clause: "Every individual 
is equal before and under the law." This statement, whether or 
not it is a "right", is’ a, Const1tucionas provision declaring 
the equal legal status of every individual. Any law 
conflicting with this provision would be void by virtue of 
Section 52 of the constitution... It jis difficult to read Chis 
statement as being qualified in any sense by the words "without 
discrimination" which appear later in the section. Even if the 
right to the equal protection and equal benefit of the law as) 
so qualified, the opening statement can stand on its own and 
has the effect of rendering inoperative any conflicting 


legislation. 


The approach taken here does not require that section 


15(1) be divided into its various clauses for purposes of 
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interpretation. To the contrary: the inclusion of equality 
"before and under", "equal protection", "equal benefit" and 
"without discrimination" appears to be an attempt to 
constitutionally prohibit all possible forms of inequality. If 
a.£indging of “discrimination" is’ essential’ to a’ section? 15(1) 
Claim, some of these forms of inequality will be excluded from 


Charter protection. 


According to this approach, although the equality 
rights include a right to non-discrimination, they should not 
be interpreted solely by reference to the concept of 
"discrimination". This is not because the principle of 
non-discrimination is an entirely separate concept; but because 
non-discrimination is logically demanded by the broader meaning 
of equality. If every individual is in fact equal before and 
under the law and has the right to the equal protection and 


equal benefit of the law, discrimination cannot legally exist. 


The meaning of discrimination is discussed more fully 
below (at pp.233-234). For present purposes, it is assumed 
that discrimination refers to unequal treatment based on 
identification with particular groups or classes of persons. 

As such, two requirements must be met in order to show 
discrimination. First, the unequal treatment must be based on 
some group identification. Secondly, a claim of discrimination 
can only be founded on the basis of particular kinds of group 
identification. (So, for example, treating convicted murderers 
differently from others is not discrimination because convicted 
murderers are not the "kind" of group that can claim 
discrimination. This requirement is discussed more fully below 


at pp.302-309. ) 


An interpretation of section 15(1) which focusses on 


"equality" rather than "non-discrimination" is not limited to 
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the protection of members of particular groups. fMThis 
interpretation does not simply attempt to identify which groups 
have been subject to unfair or unequal treatment. Rather, it 
asks the more fundamental question of whether a particular 
government action fails to accord to any individual "treatment 
as. ah equals’... Thernature soft he right to treatment as an equal 


has been described in the following way: 


Government must treat those whom it governs 
with concern, that is, as human beings who 
are capable of suffering and frustration, 
and with respect, that is, as human beings 
who are capable of forming and acting on 
intelligent conceptions of how their lives 
should be lived. Government must not only 
treat people with concern and respect, but 
with equal concern and respect. It must not 
distribute goods or opportunities unequally 
on the ground that some citizens are 
entitled to more because they are worthy of 
more concern.) <It must not iconstrain 
liberty on the ground that one citizen's 
conception of the good life of one group is 
nobler or superior to another's (Dworkin, 
ZL2- 3 


It is evident that government action which proceeds on 
the assumption that members of certain specified groups are 
less worthy than others would violate the equality principle. 
"Discrimination" of this kind is clearly prohibited. There 
are, however, other kinds of government action which cannot be 
characterized as discrimination but may nonetheless violate the 


principle. Two of these are considered below: (1) Bias 


er 


* It should be noted that this is a liberal conception of 
equality. It does not dictate that every individual is 
entitled to an equal distribution of resources, burdens or 
oppor tunities oot isi ali mone! abstract) night jand ene precise 
conditions necessary to satisfy it are subject to debate. 
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against individuals in the enforcement and administration of 
the law; (2) Arbitrary classifications resulting in unequal 
treatment of individuals. These are not meant to be 
exhaustive. The first is considered because in the past, it 
has been included in “equality before the law" which the courts 
have interpreted as meaning "formal" or "procedural" justice of 
this kind. The second is included because the equal protection 
Clause of the Fourteenth Amendment of the American constitution 
apparently demands some minimum rationality in all legislative 
and administrative classifications. Such a requirement will 
not hold with respect to section 15(1) if equality is 
interpreted as "non-discrimination". As noted above, the 
definition of discrimination being used here dictates that only 
some kinds of legislative classifications are subject to review 


under section 15(1). 


Before considering these examples, it may be helpful 
to consider case law under the Bill of Rights. There, it was 
recognized that "inequality" may encompass some forms of 
treatment that cannot be characterized as "discrimination". In 
the Bill of Rights, the non-discrimination clause appears in 
the opening paragraph of section 1. It is followed by a list 
of rights and freedoms. Section 1(b) guarantees equality 
before the law. In the Lavell case, Mr. Justice Ritchie 
applied Dicey's definition of equality before the law, i.e. 
equality before the courts. As has been noted, this "has a 
tendency to ignore the twentieth century egalitarian concepts 
which the non-discrimination clause gives to the equality 
Clause" (Tarnopolsky, Canadian Bill of Rights, 300). The 
inclusion of "equality before and under the law" together with 
the non-discrimination rights in section 15(1) should avoid 
this result. This need not lead to the conclusion, however, 
that individuals do not have any equality rights except to the 


extent that they can show discrimination. 
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The equality rights can be read as Chief Justice 
Laskin suggested that they be read in Curr v. The Queen (with 
respect to the Bill of Rights): 


..eThe existence of any forms of prohibited 
discrimination [is not] a sine qua non of 
its operation. Rather, the prohibited 
discrimination is an additional lever to 
which federal legislation must respond. 
Putting the matter another way, federal 
legislation which does not offend section 1 
in respect of any of the prohibited kinds of 
discrimination may nonetheless be offensive 
torsection TME£titiis violativeson what 1s 
specified in any of the clauses (a) to (f) 
of section l. 


TE ss, va LOPeCVOrT; ~OLrensiveriteunererwis 
discrimination by reason of race so as to 
deny equality before the law. 


We can restrict the meaning of "discrimination" to the 
denial of equality to individuals on the basis of membership in 
certain groups; but the fact that there is no discrimination in 
this sense does not mean that there has been no violation of 
section 15(1). The "additional lever" is contained in the 
clause that "every individual is equal before and under the 


AW is 


In his dissenting judgment in Lavell, Mr. Justice 
Laskin (as he then was) commented further on his statement in 


the ;,Curn-case: 


..-(F)ederal legislation, which might be 
compatible with the command of “equality 
before the law" taken alone, may nonetheless 
be inoperative if it manifests any of the 
prohibited forms of discrimination. In 
short, the proscribed discriminations in s.l 
have a force either independent of the 
subsequently enumerated paras. (a) to (f) 
Or, if they are found in any federal 
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legislation, they offend those clauses 
because each must be read as if the 
prohibited forms of discrimination were 
recited therein as a part thereof. 


This seems to me an obvious construction of 
s.l of the Canadian Bill of Rights. When 
that provision states that the enumerated 
human rights and fundamental freedoms shall 
continue to exist "without discrimination by 
reasons Of race, national origin, colour, 
religion or sex" it is expressly adding 
these words .to paras.) (a) to, (f). ». Section 
1(b) must read therefore "the right of an 
individual to equality before the law 
without discrimination by reason of race, 
national origin, colour, religion or sex". 


Professor Tarnopolsky (now Mr. Justice Tarnopolsky) 
has commented on this judgment as follows: 


..it does not seem necessary to go as far 
as the two alternatives suggested in the 
dissenting judgment of Laskin J. The rights 
and freedoms "recognized and declared" by 
the opening paragraph of s.l are "the 
LOLLOWING. oo. Namely” the rights. and 
freedoms in subsections (a) to (f); they are 
not those in the opening paragraph. The 
other alternative which he suggests, i1.e., 
that each clause "must be read as if the 

- prohibited forms of discrimination were 
recited therein as part thereof" appears to 
be the more correct, although even here 
there iS some danger that this 
interpretation would confine the enumerated 
paragraphs only to such infringements as 
involve discrimination. Perhaps this is 
Suggesting more than Mr. Justice Laskin 
intended in his Lavell decision, but it does 
seem important to emphasize that one must 
return to his judgment in the Curr case as 
being more accurate...As he stated in the 
Curr case, the non-discrimination clause is 
NOt aur sige Gia non, of. the operation of. the 
"inequality before the law" clause, but 
rather is an additional lever to which 
federal legislation must respond 
(Tarnopolsky, Bill of Rights, 300-1). 
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(i) Equality Beftoraq Liew lawim estas cne 


Administration of the Law 


Restricting the meaning of section 15(1) to 
"non-discrimination" will exclude claims to procedural justice 
except to the extent that those claims arise as a result of 
group membership. So, for example, bias in the administration 
of the law would be within section 15(1) if based on racial 
prejudice; but would not be within section 15(1) if it were 
based on personal animosity or dislike of a particular 
individual without regard to any group identification he or she 


might haves 


It could be argued that bias or prejudice of the 
second kind need not be included within section 15(1) because 
it is prohibited in any case by the "rule of law" which is 
affirmed in the Charter's Preamble. Individuals affected by 
this kind of unequal treatment have recourse to traditional 
remedies of judicial review. The same may be said, however, 
with respect to unequal administration of the laws based on 
racial prejudice. In either case, a failure to apply the law 
in an even-handed way could give rise to a claim for judicial 


review. 


Rather than arguing that the reference to the rule of 
law in the Preamble renders superfluous the inclusion of 
certain forms of inequalities in»section; 15.1) ,.it<can be 
argued that section 15(1) should be read to include them so as 
to be consistent with the Preamble's affirmation of the rule of 
law. As such, the unequal treatment of all individuals through 
bias in the administration of the laws would be 
constitutionally prohibited. In terms of judicial review of 
the administration of laws, the ordinary remedies would 


continue to be used. The only change would be that the 
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legislature could not constitutionally preclude judicial review 
Of administrative action. An individual claiming bias would be 
able to claim a remedy by virtue of section 24(1) of the 
Charter. As a practical matter, this would have little 

impact. Legislatures have found it difficult in the past to 
exclude judicial review of administrative action, despite 


repeated attempts to do so. 


(it) Arbitrary ‘Classifications 


Interpreting the equality rights as encompassing 
individual claims which are not necessarily grounded in 
"discrimination" would, despite what is said above, have a 
major impact on the manner in which the section is 
interpreted. Apart from those instances in which an individual 
is claiming as an individual (without reference to any group 
identification), there will also be instances in which an 
individual is claiming because he is a member of a statutorily 
defined “groupY. 55 Allw legislative’ classifications define 
"groups" for the purpose of treating the members differently 
from the non-members. It can be argued that "equal protection" 
in section 15(1) requires, as it does in the American 
constitution, "some rationality in the nature of the class 
Singled out" (Rinaldi v. Yeager, 384 U.S. 305 (1966); and 
Tribe, 994-6). 


Non-discrimination -- as defined above -- does not 
extend any such requirement cf rationality to all legislative 
Classifications. Some classifications do not qualify as 
discrimination and are therefore outside section 15(1). If a 
Showing of discrimination is essential to review under section 
15(1), some legislative classifications that were considered by 


members of the Supreme Court of Canada to be reviewable under 
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the "equality before the law" clause of the Bill of Rights will 


not be reviewable under the Charter. 


In) Mackay) v.i(fhe Queéen,) forwexampleye the. Supremes Court 
of Canada considered the question of whether or not legislation 
affecting a special class (the military) contravened the Bill 
of Rights' guarantee of “equality before the law." Mr. Justice 
McIntyre (Dickson J. concurring) held that the legislation did 
create an "inequality"; but that the inequality did not offend 
the Bill of Rights because the legislation fulfilled a socially 
desirable objective. Laskin, C.J.C. (in dissent) held that the 
legislations did, contravene; section, (bjasince, it, subjected 
"members of the armed forces to a different and indeed, more 
onerous liability for a breach of the ordinary law as 
applicable to other persons in Canada who are also governed by 
thalt pl awit... = 


If a finding of "discrimination" is necessary under 
section 15(1), it is unlikely that legislation such as this 
would be subject to Charter review. The military is not the 
"kind" of group likely to be recognized under section 15. In 
fact, it would make no difference how the military were treated 
differently under the law. If the term discrimination can be 
used to narrow the kinds of classifications that receive 
judicial scrutiny, those that are excluded may be subjected to 
quite arbitrary differences in treatment, without recourse to 
section 15(h). 





* The Bill of Rights does not contain any section equivalent 
to section 1 of the Charter. The determination of whether 
or not a provision offended the Bill of Rights therefore 
included both the question of whether the legislation 
created an, Inequality and whether 10 Was justitica. 


one 


Implications of this Approach 


This approach to section 15(1) interprets the equality 
rights very ‘broadly. ,° Asysuch, it can incorporate forms of 
inequality recognized under the Bill of Rights and under the 
Fourteenth Amendment of the American constitution. This broad 


scope may also be problematic. 


In the International legal order, the "positive" 
principle of "equality before (and under) the law" has been 
largely replaced with the "negative" principle of 
"non-discrimination." The former principle limits in a general 
way the discretionary power on the part of the government. It 
prohibits "arbitrary" government action. The latter principle 
defines more narrowly the kind of arbitrary treatment that is 
prohibited. It is for the purpose of Clarity and certainty 
that "non-discrimination" has gained dominance in the 


international context: 


The close relationships between the 
principle of equality before the law and the 
constitutional structure of a given State, 
the differences between legal systems when 
the values have to be defined which 
determine whether an act has to be regarded 
ao~ alererary© *or?“socralty tin just > and 
finally, the extremely broad field of 
application of this principle make it 
impossible to define it in a manner valid 
for all national legal systems and for the 
formation of a sound basis for its universal 
application. 


In order to avoid these uncertainties and to 
establish criteria for deciding which facts 
Should be regarded as conforming to the 
principle of equality, the negative 
formulation of this principle has 
progressively gained importance in many 
national legal systems as well as in 
international law; with the proscription of 
discrimination. 
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The basic consideration in favour of this 
negative approach is to achieve a higher 
degree of clarity and certainty in arriving 
at equality. The non-discrimination clause 
is not limited to the claim that equality 
Should be reached, but indicates also the 
notion of what should be equal, and 
according to what criteria. The abstract 
notion of equality is replaced by a concrete 
indication of the field of application and 
of criteria ‘suich“as "race; colour’ or’ descent 


(Partsch, 69). 


It should’ be ipointed°out as well that 1f the equality 
rights are given a very broad interpretation, this may affect 
the standard of justification under section 1. In particular, 
the review of all legislative classifications for rationality 
may suggest a weaker test for some instances of inequality than 
forethers, “this approach tos" 7JUuserrrcation*;*whien vs wake 
American “levels of scrutiny" analysis, may not be appropriate 


under’ section 1 of the’ Charter. (See below, pp.281ff.) 


(b) Approach 2:4. A finding of .discriminatilon. ona 
protected ground is required for a finding of an 


infringement under section 15(1) 


Constitutional guarantees of rights and freedoms in 
Canada developed after the widespread enactment of human rights 
legislation across the country. Human rights legislation was 
primarily designed to protect people's rights in areas of 
everyday activity: accommodation, employment and provision of 
services and facilities. Based on the concept of 
discrimination, it was directed towards eradicating the adverse 
effects on people of treatment based on characteristics such as 
their race, sex or religion, which had nothing to do with their 


individual capacities. The concept of discrimination defines 
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equality as the right not to be treated on the basis of 
stereotypes, a concept which, in turn, relates to membership in 
groups. Thus certain kinds of discrimination or unequal 
treatment or effect are considered to require state 
intervention. Distinctions, preferences or exclusions based in 


part on such grounds are unlawful. 


The development of civil liberties has had a chequered 
history in Canada, as has been briefly discussed above at 
pp.38ff. However, unlike human rights principles, they have 
been consistently applied, when they have been applied, to 
individuals as individuals. It has never been necessary for 
individuals who have claimed an infringement of their freedom 
of speech to show the infringement was because of their race, 


Sex, Ol LeliGgion, tor exanpic. 


The Charter imports both of these traditions. The 
rights and freedoms other than section 15 equality rights 
continue the civil liberties tradition; the equality rights 
reflect the human rights approach. Accordingly, the rights and 
freedoms other than equality rights do not depend on an 
anti-discrimination clause but are clearly available to an 
individual who need not substantiate a denial based on any 
ground of discrimination, but equality rights are postulated on 


the basis of non-discrimination. 


In keeping with the general principles underlying the 
Charter, the equality rights very much reflect the desire to 
protect the rights of minorities against the majority; 
accordingly, minority status is an important ingredient. The 
"civil liberties"-type rights and freedoms, on the other hand, 
relate to the safeguards offered by the Charter to every 


individual in relation to the power of the state. 
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International human rights legislation contains 
pravisions,.sinilam.te section iLS  sebor.exanplLe Article oF 


the Universal Declaration of Human Rights states: 


All are equal before the law and are 
entitled without any discrimination to equal 
protection of the law. All are entitled to 
egual protection against any discrimination 
in violation of this Declaration and against 
any incitement to such discrimination. 


Under Article 2, the rights in the Declaration are guaranteed 
"without distinction of any kind, ‘such as race...birth or other 
status", ” Article’ 26' of the “International ‘Covenant on *Civil sand 
Pol?Ttical JRights “states: 


All persons are equal before the law and are 
entitled without any discrimination to the 
equal s:rokection of athe slaws.. In sinks 
respect, the law shall prohibit any 
discrimination and guarantee to all persons 
equal and effective protection against 
discrimination on any ground such as 

race. ..binth or Otnenistacis. 


These provisions appear to tie equality to an 
anti-discrimination clause. As does section 15, they begin 
With a declaration of equality and then grant a right to equal 
protection of the law without discrimination on certain 
grounds. Clearly the enumerated categories are meant to be 
illustrative. -only.,;.as, is..indicated by the words “such as". 
This, too, «is, similar to section 15, although section 15. does 
not contain "such as" or an equivalent term ("for example"), 


butwrather the phrase Sin particular”. 


It has been suggested that the inclusion of the 
anti-discrimination clause in section 15 is a response to Bliss 


in which the Supreme Court of Canada stated that the issue was 


oie Jo 


whether there had been a denial of equality, not whether there 
had been discrimination on the basis of sex. Mr. Justice 
Ritchie declared himself "in accord" with the reasoning of Mr. 
Justice Pratte in the Federal Court of Appeal that "the 
question to be determined in this case is therefore not whether 
the respondent had been the victim of discrimination by reason 
of sex but whether she has been deprived of 'the righty to 
equality before the law' declared by s.l(b) of the Canadian 
Bill of Rights". In other words, the anti-discrimination 
clause is a response to the position of the Supreme Court of 
Canada in relation to section l(b) of the Canadian Bill of 
Rights. Because of the anti-discrimination clause, the court 
cannot reject a claim under section 15 on the basis that 
Section 15 guarantees equality rather than a right not to be 


discriminated against on the protected grounds. 


Implications of this Approach 


This approach permits some control of claims 
consistent with the plain wording of the section, while at the 
same time providing a forum for redress of the serious 
infringements which occur as a result of majority denial of 
minority rights. Mandatory application of the 
anti-discrimination clause limits the access to section LS 
and thereby encourages a stronger section 1 test. On the other 
hand, that limiting process may be a disadvantage if the courts 
are reluctant to recognize additional grounds of discrimination 
as deserving protection under section 15. That could result in 
many people being unable to bring themselves within a protected 
ground and therefore being excluded from the section 15 


guarantee. 
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SUMMARY OF PAGES 233-278 
4. The meaning of "discrimination" 


Two issues are discussed: 


(a) whether the term "discrimination" is imple tly 
qualified; and 


(b) whether it refers to "constructive" discrimination. 


(a) Whether discrimination is implicitly qualified 
pee eee ae ee eee PLC yoda ri ea) 


Issue is the nature of the plaintiff's case: what the 
plaintiff must show to satisfy the anti-discrimination clause 


(i) Approach 1: The only qualification is that the 
Se ee ee Yea bpeErCcatlonayrs thac. tne 
discrimination be adverse 


Discrimination must have adverse impact before it is 
prohibited by section 15 but the term is not qualified in any 
Other way. 


Discussion of whether adverse impact required under 
human rights legislation. 


ie) men LOaChw2 +) a DLScr imination als’ implicitly 
qualified 


"Discrimination" is implicitly qualified as extending 
right only to persons who have the capacity to enjoy a benefit 
Or satisfy a requirement. 
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Implications of the Approaches 


Approach 1 constitutes the more extensive guarantee of 


; equality and is more likely to ensure that the burden of 


showing limitation falls on the government under section 1. 
Approach 2 would screen out cases in which discrimination 

_ clearly is justifiable because plaintiff lacks capacity to take 
"advantage of the right, but would place a greater burden of 
Wee on the plaintifé. 


Bh gee tb) Whether "discrimination" refers to constructive 


discrimination 





octane on of the concept of intent as it appears in 


the: caselaw; the history of constructive discrimination in 
Canada and the United States; examples of constructive 


discrimination; ambiguous cases; and reasons why section 15 


_ does or does not prohibit constructive discrimination. 


(i) Approach l: The term "discrimination" does refer 
to "constructive" discrimination 





ee 
This view holds that it is not necessary to find 
unequal treatment in order to hold that discrimination has 


occurred because section 14 is concerned with the 
discriminatory effects of actions. 


Based on consideration of human rights caselaw up to 
O'Malley, decided by the Ontario Court of Appeal, and Bhinder, 
decided by the Federal Court of Appeal (both of which held that 
the respective legislation did not prohibit constructive 
discrimination); of cases subsequent to those two which show a 


roy 


ae 


reluctance to depart from the principle that unequal treatment 
is not necessary; international law; and Videoflicks, decided 
by the Ontario Court of Appeal, which looked to the effect of 


Sunday closing legislation under section 2(a). 


(Ty epee Che. ine term “discrimination. does: not 


refer to "constructive" discrimination 


This view holds that it 1s necessary to find unequal 
treatment in order to hold that discrimination has occurred; 
unequal treatment on the face of legislation and hidden intent 
to discriminate are prohibited by section 15. Hidden intent, 
by which is meant that apparently neutral legislation is a 
Subterfuge for intention to discriminate, can be determined by 


direct and circumstantial evidence. 


Based on the guarantee of section 15 rights to an 
individual while constructive discrimination is concerned with 
group rights (contrast is made with section 15(2) which refers 
to groups); the increase of cases which will appear before the 
courts if claims can be made on the basis of constructive 
discrimination; the possibility that not requiring intent will 
involve the courts in uSurping the role of the Legislature; and 
the ambiguity of the wording of section 15 since many 
prohibitions of constructive discrimination thus far recognized 


have been explicit. 


Implications of the Approaches 


Approach 1 constitutes the more extensive guarantee of 
equality. However, approach 2 will avoid the arguably 
difficult consequences of permitting the effects of 


StScreiminatrvon to constreute a clarm under section 15. 
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f "Discrimination" 


a a, AS pointed out above, the effect of requiring a 
Cas of discrimination before holding that section 15(1) has 
been infringed, depends in part on how "discrimination" is 
_ defined and how non-enumerated grounds might be recognized by 
the. courts. A requirement of showing discrimination will by 

oe eee narrow the scope of section’ 15. However, if the term is 

Ki a “internally, limited, it will narrow the scope of section 15 even 

"further. ‘The latter issue is discussed in the next section. 
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- Here we eoheases the definition of discrimination. 

a fk - i) pe / ’ 
a ee. Fe | 

ies me bars ene arise in relation to understanding the term 
Sia |“ "discrimination™ for the purposes of section 15. The farsi, is 


‘ _ whether it includes an implicit qualification. The second 
™ Rect. is whether it refers only to direct or intentional 
is discrimination. 
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oy = i ae simplest definition of discrimination is that ee 
is “the differential treatment of individuals without 
| _ consideration of merit"; more generally, however, it has meant 
oer adverse differential treatment or effects on grounds which have 
: been, recognized as a source of inappropriate differentiation, 
coy such as race, sex, age, religion or disability. Thus we can 
a def ine discriminationgas .(qjiebom ier eamee eee of persons 
| because of reliance on prohibited grounds which are not 
relevant to the context of the treatment (direct 
discrimination); or (b) adverse consequences on persons with 
certain characteristics because of the application of policies 
) Jang requirements whichbare motecnaynmeoune necessary to the 
performance of the job or enjoyment of the benefit 
(constructive discrimination). 


Subject to the discussion below on constructive 
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discrimination, the characteristics referred to in the above 
definitions are those protected by section 15(1). In many 
cases, differential treatment of persons on a protected ground 
will constitute discrimination and thus a contravention of 
section 15. However, not differentiating may also constitute 
the basis of a challenge under section 15; equality may 
sometimes require differential treatment since identical 
treatment may constitute discrimination if persons in different 
groups are not able to enjoy the equal benefit of a law or 
policy. In Jean Tharp v. Lornex Mining COLD so bE Ge eh. Cx, 
1975), cited in Bhinder (Tribunal decision), a female employee 
was required to share washroom facilities with male employees; 
the board held that "identical treatment does not necessarily 
mean equal treatment or the absence of discrimination". In the 
United States, the Supreme Ccurt held in Lau v. Nichols, 414 
U.S. 563 (1979) that "uniform treatment does not satisfy an 
antidiscrimination directive when particular circumstances deny 
a protected individual a meaningful opportunity to 
participate". Lau v. Nichols involved affirmative action for 
non-English-speaking Chinese students under the Civil Rights 
Act. 


Several questions arise in relation to the meaning of 
"discrimination": must the discrimination be adverse or is 
positive discrimination prohibited by section 15? must persons 
be capable of enjoying a right before denying it to them can be 
called discrimination? and what is important about 
discrimination -- the intention to discriminate or the effect 


of the discrimination on the individual who is subject to it? 


(a) Whether Discrimination is qualified in any way 


The issue here is whether the term "discrimination" 
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has an implicit modifier of any kind. If*it does, it may have 


implications for the case to be established by the plaintiffs. 


Cai) Approach: arisen plone & merely has to show the 
discrimination has adverse impact 


On this view, the concept of discrimination would be 
unqualified by an implicit modifier except by the term 
"adverse". Only discrimination having a negative impact would 


be prohibited under this first approach, * 


The Quebec Charter of Human Rights and Freedoms is the 
Only provincial human rights law which currently defines 
discrimination. Section 10 states that discrimination exists 
where there is a distinction, exclusion or preference based on 
one of the enumerated grounds with the effect of NUP EVaTige or 
impairing the person's rights and freedoms. Thus the 
definition in the Quebec Charter requires adverse impact... Whe 
Canadian Human Rights Act Specifies discriminatory practices 
and also more generally defines discrimination as 
differentiating adversely in relation to a person on a 
specified ground. Generally, however, the human rights codes 
do not expressly require an adverse impact, although .t. 1s 
possible to argue that it is understood. 
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* Even if discrimination were defined to include a preference 
Or a distinction having positive impact, <itiifslfpossibie 
that an individual not receiving the preference or not 
being positively affected by a distinction could claim a 
negative or adverse effect. However, as discussed later in 
the paper, the courts may not be prepared to accept that 
all exclusions from positively conferred benefits, however 
incidental or fanciful in impact, come within the meaning 
of "discrimination" for the purpose of section Lee). 
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The definitions set out by some boards and tribunals 
do not seem to have required a showing of adverse impact. 
Peter Cumming stated in the Tribunal decision of Bhinder v. 
Canadian National Raliwavee( i981), '2eC.HyR.RoiD/546, revia 
(1983), 4 C.H.R.R. D/1404 (F.C.A.) that "fundamental to the 
concept of discrimination is the existence of a preference or 
distinction based on the individual's characteristics but not 
related to an individual's merits". He cites the following 


definition with approval: 


‘discriminate’ means to make a distinction 
in favour of or against the person or thing 
On the basis of the group, class or category 
which the person belongs (from Courtner v. 
The National Cash Registry Co., 262 N.E. 2d 
B86 (197 0)i) : 


The approach in the above quotation is preferable to 
Cumming's own definition because the essence of discrimination 
is that it occurs precisely because the person is not treated 
on thesbasis of his onsher individual «characteristics, but 
rather on the stereotypes and expectations attached to a 
Characteristic shared with others -- that is, on the basis of 
membership in a class or category to which stereotyped 
assumptions are attached. However, neither definition 


expressly requires adverse impact. 


Dictionary definitions cited in Gadowsky v. The School 
Committee of the jCounty, of two Hidls , No. 2h. (b98G)...1 .GeleRsR; 


D/184 also are neutral in respect of adverse impact: 


Oxford: 


To make or constitute a difference in or 
between: to differentiate; ...to perceive 
Or note the difference in or between; to 
distinguish...to make a distinction. 
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Webster's New World: 


To make distinction and [sic] treatment, 
show partiality and favour of or prejudice 
against: 


Webster's Third International: 


To make a difference in treatment or favour 
on a class or categorical basis in disregard 
of’ individual’ merit. 


The last,definition is the most consistent with the 
framework of human rights legisation since it refers to class 
Or category, although it, as the others, does not specify 
adverse impact. However, a dictionary definition of 
discrimination is not necessarily appropriate when put into the 
section 15 context. These dictionary definitions are not 
concerned with either negative or positive effects; in this 


sense, they are "context-neutral". 


The requirement that the discrimination be adverse 
follows from the view that in order to have a cause of action, 
one must have suffered an injury. Without adverse 
consequences, there 1S no basis for an action. One cannot base 
a claim on having received a benefit: one can only challenge 
discrimination in someone else's favour if it has had negative 
Or adverse consequences on oneself. As well, of course, a 
section 15 challenge can be based on an allegation that a 
legislative classification or administrative decision is 


directly adverse to the plaintiff. 


It should be noted that some cases have included an 
affront to dignity as an adverse consequence. In Rasheed v. 
Bramhill (1980), 2 C.H.R.R. D/249, the Nova Scotia Board of 
Inquiry cited an Alberta case (Paynev? Calgary ¥sreraton, Hotel 
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(June LS75)) 


In determining whether or not a person has 
discriminated against any other person, the 
action must be looked at from the point of 
view whether intentionally or 
unintentionally the person doing the act has 
in some way offended the dignity of the 
person with whom he's dealing. 


The Board! ailisor quoted fan’ Hunter S> UswWi.OwL. Re! 2: 


Discrimination means treating people 
differently because of their race, colour, 
sex, as a result of which the Complainant 
suffers adverse consequences or a serious 
aflront’ tor dranity; 


This meaning of "adverse" would mean that a challenge could be 


brought against so-called protectionist legislation. 


ity shoutld, be. noted .thak, a plaintiff ,.to show. that 
there has been adverse discrimination, need only show he or she 
has been denied the opportunity to enjoy the benefit denied or 
satisfy the requirement imposed. If the plaintiff can show 
denial of opportunity successfully, the burden shifts to the 
government to justify the denial. 


In the next section of this paper, there is an 
exploration of the arguments in favour of a capacity test as 
being an inherent part of, the, section 15 rights. For present 
purposes, it is sufficient to note that this approach would 
result in an increased burden on Charter plaintiffs. 
Plaintiffs would probably have to show, as part of their case, 
that they had the capacity to enjoy.a right, the exercise of 
which they had been denied. 


It is helpful to note in this connection that the 
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courts have treated other Charter rights as not internally 
qualified. For example, the view that the rights are qualified 
has been rejected by the Ontario Court of Appeal in Southam 
(accessibility to juvenile trials case). Extrapolating from 
that case, which, dealt, with section 2(b), the onus is on the 
government to show under section 1] that the plaintiff's lack of 
capacity justifies the denial of the right to equality. mMThis 
Scheme would be met by a definition of discrimination which did 
not include a qualification cther than that it be adverse. 


Implications of this Approach 


It is important to note that a prima facie case merely 
establishes the basic facts. Satisfaction of a basic onus by 
the plaintiff will shift the onus to government. The question 
at this stage is not, "should the plaintiff be successful" DUG, 
"should the plaintiff be allowed his day in court". This 
approach facilitates the assertion of Charter rights by 
plaintiffs, and shifts the burden to government sooner than 
does approach 2. 


(ii) Approach 2: Discrimination is prohibited only 
Lf the plaintif? nasties capacity to enjoy the benefit 


Under this approach, there is discrimination only if 
persons have the capacity to enjoy the benefit refused or to 
Satisfy the requirement imposed. This interpretation is 
illustrated by “the blind driver” case. If discrimination 
occurs only if the individual has the capacity to enjoy a 
benefit, the blind person denied a driver's licence has not 
suffered discrimination because clearly a blind person cannot 
drive. However, if this approach were adopted, the capacity 
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requirement would apply to all cases. Some cases are much 
harder to deal with. One example of a "harder case" would be 
the denial to men of the opportunity to work in government 
child care services on the ground that they do not possess the 
capacity to satisfy a fundamental requirement of the job. Such 
a case is rather more difficult to deal with than the blind 
driver cases, not because men do lack the capacity to take care 
of children, but because in the real world more people are 
likely to debate the point than whether a blind person should 
be allowed a driver's licence. Introducing the notion of 
capacity into the meaning of discrimination in this explicit 
way also unnecessarily introduces this kind of problem under 
section 15 analysis. As well, as noted under the discussion of 
approach 1, it seems likely to place an onus on the plaintiff, 
in all cases, to prove his or her capacity to exercise the 


right in question. 


Contrary to this view on the onus question, proponents 
of approach 2 argue that the onus would be on the government to 
Show that the individual lacked the capacity; therefore, there 
would be a shift of onus within section 15 itself. This is 
important because once the shift from section 15 to section 1 
occurs, the government would be obliged to satisfy all the 
components of section 1, including that the limit be prescribed 
by law. In obvious cases of incapacity, it would not make 
sense that the limit was struck down simply because it was not 
prescribed by law. (See the discussion of "prescribed by law" 
above at pp.156ff., which indicates that express prescription 


may not be required. ) 


One variant of the qualified discrimination approach 
would require that the determination of capacity would apply 
Only after consideration of whether reasonable accommodation 


would permit the individual to enjoy the benefit or right. In 
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the case of a blind driver, we cannot at present conceive of an 
accommodation which would permit the person to drive but in 
other cases it may be possible to provide some form of 
accommodation which would permit the person to enjoy the right 
or benefit. Certainly we permit persons with impaired vision 
short of blindness to wear corrective lenses to take a driver's 
test and to drive. The Ontario Human Rights Code has dealt 
With this issue. It states that there is no infringement if 
the only reason the handicapped person is denied a right is 
that he does not have access to the premises, services, goods, 
facilities or accommodation cr "that the premises...or 
accommodation lack the amenities that are appropriate for the 
person because of handicap". The Code does not require 
reasonable accommodation in these cases but this does not mean 
that the Charter would not require it. 


Implications of this Approach 


The capacity approach would filter out the obvious 
cases and would encourage the development of a stringent 
section 1 test. It also means that for these obvious cases, 
Such as the blind driver case, the government would not have to 
be concerned about the section 1 "prescribed by law" 
requirement, for these cases would not get to section 1 either 
because the plaintiff would be unable to make a prima facie 
Case under section 15 or because the shift in onus to 


government would occur within section 15. 


Under this approach it is likely that a plaintiff, to 
make a prima facie case, would have to show that he has the 
Capacity to enjoy the benefit denied or satisfy the 
requirements imposed. The onus is on the plaintiff to make 
this case because the right is defined as the right not to be 
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discriminated against where one has the capacity to enjoy the 
benefit or satisfy the requirement. This means that the 
plaintiff has the onus of shewing that he has the capacity, 
rather than that the government has the onus of showing he does 
not have the capacity. Proponents of the capacity view argue 
that the onus would be on the government, but there is a grave 
risk that it will fall on the plaintiff. Section 24 requires 
the plaintiff to show a breach of the right as defined. Under 
this approach, capacity would be part of the definition. 


(b) Whether "Discrimination" Refers to Constructive 


Discrimination 


The judiciary and legislators have evolved an 
increasingly sophisticated understanding of discrimination over 
the past forty years. Professor Tarnopolsky (now Mr. Justice 
Tarnopolsky) has traced this development in the American 
context (Tarnopolsky, Discrimination). Until the end of the 
1940's, it was necessary to find an evil motive for the 
discriminatory act in order to impugn it: hostile animus was a 
Crucial element. For the next 20 years or so, the "equal 
protection" concept applied and it was necessary to find that 
members of a specific group had actually been treated 
differently, although there did not have to be an evil 
intention. Now the "consequences or effects" approach plays a 
Significant role; it requires neither intention nor unequal 
treatment since it is the unequal effect of the treatment which 


constitutes the measure of discrimination. 


Before setting out the two approaches to interpreting 
the Charter on this issue, it may be of assistance to examine 
the concept of intent, the history of constructive 


discrimination, examples of constructive discrimination and 
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ambiguous cases. 


(i) TheeConcept off invent 


As indicated above, initially, intent was used as a 
synonym for motive; thus intent had to be Malicious or hostile 
in order to attract sanction. This use of intent is less 
likely to occur in the caselaw today than in the past. In 
Canadian law, intent is defined as acting with knowledge or 
recklessness of the existence of circumstances and with the 
desire for or foresight of the consequences of one's actions 
(Doherty). However, the human rights caselaw has not always 


reflected this definition of intent. 


In Etobicoke, the Supreme Court of Canada made it 
clear that malice is not required for an.act to be 
discriminatory. In that case, the Court found that the Borough 
of Etobicoke had established mandatory retirement for 
firefighters at age! sixty.in good. faith.- ~Nevertheless, the 
provision was held to be discriminatory because it could not 
satisfy the objective requirement that it be "reasonably 


necessary" to the performance of the job. 


In Cameron v. Nel-Gor Castle Nursing Home (1984), 5 
C.H.R.R. D/2170, Chairperson Cumming distinguished between 


“intent™zand: “motives wag Itedsythevactewhachi wz evealsathe intent, 
it is not the reason for the act which constitutes the intent 
-- that is motive. In that case, since the respondent did not 
believe that Cameron could perform her duties as an employee 
because she was handicapped, she obviously intended to 
discriminate against Cameron. Cameron was refused employment 
as a nurse's aid because the employer believed that she would 


have difficulty lifting patients because three fingers on her 
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left hand were shorter than the others. The Board stated: 


There was no malice, hatred or ill-will on 
the part of Mrs. Nelson. She was acting 
with subjective good faith, that is, she 
honestly believed that Ms. Cameron's 
handicap rendered her less capable than a 
person without such a handicap in performing 
the essential duties of a nurse's aide. 


Respondents argue that the absence of 
"malice" means there cannot be a breach of 
the Code, but I disagree. The employer's 
Subjective good faith is not relevant to the 
initial determination of whether or not 
Cvereris*atprimattacie’ breach: of Part .Icof 
the Code. It is enough to constitute a 
prima facie breach if the employer intends 
£0? “an fRinge or: Go ;tdirectisy: ort inditect1y, 
anything that infringes a right" under Part 
A ‘Intention’ must be separated from 
'motive' which goes to the reason for doing 
the intended act. Clearly, Mrs. Nelson 
intended her act of discrimination toward 
Ms. Cameron. Clearly, her motive was benign 
in that she did not think Ms. Cameron would 
be able to perform her duties as an employee 
Satisfactorily. 


Rather than involving considerations of malice, intent 
connotes deliberate action or action taken with awareness of 
the circumstances and consequences. Thus, intent might involve 
knowing that one was distinguishing on a particular ground and 
that one was fully aware of that fact; this is simply a 
question of making a conscious decision regardless of the 
effects of one's actions. An express classification on the 
face of the law would be evidence of intent. On this basis, it 
is not necessary to inquire into the legislature's motives for 


passing the law. 


A contrary view has been suggested in relation to 


action taken on the basis of stereotypes. Although this would 
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seem to involve intentional action, since one is aware of the 
effects of one's actions, it is argued that this is acting 
unintentionally because one is not aware that the behaviour is 
in any sense inappropriate. According to this view, there is 
nothing wrong with treating people in a manner consistent with 
what are perceived to be their characteristics or as "nature" 
requires, because there is no intention to discriminate against 


the person. 


For example, for many years married women were not 
offered promotions requiring a transfer because it was 
generally assumed that they would not want to move. This 
assumption was part of the general view of women as secondary 
wage-earners and as generally having a home-based position in 
the family. Female employees were simply not considered in the 
same way as male employees, not only by employers but by most 
members of society. This kind of "behaviour" is different than 
a deliberate refusal to consider a particular person for a job 
because of his colour or disability when the employer believes 
that blacks or persons with the particular disability cannot 
perform the requirements of the job. 


However, in both circumstances the results to the 
disadvantaged group are the same. In both cases a decision has 
been consciously taken to treat a group of persons differently 
because of their sex or race. Although in one case the 
intentional action might be seen as benign, in both cases a 
deliberate decision results in a whole group of people being 
denied equal opportunity. It is because this results analysis 
reflects the basic purpose of human rights legislation -- 
consideration of people on their own merits apart from 
assmptions about group characteristics -- that the first 
definition of intent offered above seems the most appropriate 
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(ii) The Historysof Constructive Discrimination 


The first judicial recognition of constructive 
discrimination occurred in the United States. In Griggs v. 
Dukes Power Cow, A011) USS.) 4249 (1971); written: tests, requd red) by 
Duke Power Co. had the effect of disproportionately and 
inappropriately excluding blacks from employment and 
promotion. The Supreme Court of the United States held the 
tests contravened Title VII of the Civil Rights Act, 1964 which 
explicitly prohibits discrimination which adversely affects a 
Protected group. In McDonnell Douglas Corporation v. Green, 93 
S.Ct. 1817°(1973), the Supreme Court of the United States 
stated that "Griggs was rightly concerned that childhood 
deficiencies in the education and background of minority 
citizens, resulting from forces beyond their control, not be 
allowed to work a cumulative and invidious burden on such 
citizens for ‘the remainder of their lives". The factors the 
tests were established to discern were, in Griggs, not required 
for the job. However, Griggs could not be used to support an 
argument that tests be overlooked if they determine 
characteristics which are necessary to the performance of the 


BO 


The interpretation of the concept of discrimination 
under the Civil Rights Act in the United States should be 
contrasted with the interpretation under the equal protection 
clause of the 14th Amendment where constructive discrimination 
has not been recognized. In Jefferson v. Hackney, .406,.0.5.. 535 
(1972), the Supreme Court rejected a de facto discrimination 
Claim that the distribution of welfare benefits under scheme 
"A" were less than under other schemes. It was asserted that 
"there is a larger precentage of Negroes and Mexican Americans 
in [scheme A] than in other programs". Justice Rehnquist noted 


for the majority that "given the heterogeneity of the Nation's 
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population, it would be only an infrequent coincidence that the 
racial composition of each grant class was identical to that of 
the others". The high level of scrutiny involved in assessing 
welfare programs for "each difference in treatment among the 

grant classes, however lacking in racial motivation and however 


otherwise rational" was not required by the 14th Amendment. 


Under the 14th Amendment, "[d]isproportionate impact 
is not irrelevant, but it is not the sole touchstone of [a 
forbidden] invidious racial discrimination..." (Washington v. 
Davis, 426 U.S. 229, 96 S. Ct. 2040 (1976)). Washington v. 
Davis involved the validity of a qualifying test administered 
to,applicants! for positionsvas®policesofficersyinithe@District 
of Columbia Metropolitan Police Department. A far greater 
proportion of black candidates failed the test than did 
Whites. The number of black police officers on the force, 
while substantial, was not proportionate to the population mix 


of the city. Justice White stated for the court: 


[The process under Title VII of the Civil 
Rights Act of validating the necessity of 
tests for job performance] involves a more 
probing judical review of, and less 
deference to, the seemingly reasonable acts 
of administrators and executives than is 
appropriate under the Constitution where 
special racial impact, without 
discriminatory purpose, is claimed. We are 
not disposed to adopt this more rigorous 
standard for the purposes of applying the 
Fifth and and 14th Amendments in cases such 
as. this, .A rule that’ a. statute desi gqned to 
serve neutral ends is nevertheless invalid, 
absent compelling justification, if in 
practice it benefits or burdens one race 
more than another would be far reaching and 
would raise serious questions about, and 
perhaps invalidate, a whole range of tax, 
welfare, public service, regulatory, and 
licensing statutes that may be more 
burdensome to the poor and to the average 
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black than to the more affluent white. 

Given that rule, such consequences would 
perhaps be likely to follow. However, in 
our view, extension of the rule beyond those 
areas where it is already applicable by 
reason of statute, such as in the field of 
public employment, should await legislative 
prescription. 


Personnel Administrator of Mass. v. Feeney, 442 U.S. 
256, 99 S.Ctw.22b2 (1979). presentedua challenge .to the 
constitutionality of a state veterans preference statute under 
which all veterans who qualified for state civil service 
positions had to be considered for appointment ahead of any 
qualifying nonveterans. The preference operated overwhelmingly 
to the advantage of males. Of the 47,000 civil service 
appointments made during the relevant time, 43% of those hired 
were women, and 57% were men. Of the women appointed, 1.8% 
were veterans, while 54% of the men had veteran status. A 
large unspecified percentage of the female appointees were 
serving in lower paying positions for which males traditionally 
had not applied. The plaintiff in Feeney had been rejected for 
several positions for which she was qualified solely because 
less qualified veterans (that is, they scored lower than Feeney 


on the examinations) were given the positions. 


The impact of the veterans' preference law upon the 
public employment opportunities of women was, therefore, 
severe. Justice Stewart, delivering the opinion of the Court 


stated that 


[Discriminatory purpose] implies that the 
decisionmaker, in this case a state 
legislature, selected or reaffirmed a 
particular course of action at least in part 
"because of," not merely “in spite of," its 
adverse effects upon an identifiable group. 
Yet nothing in the record demonstrates that 
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this preference for veterans was originally 
devised or subsequently re-enacted because 
it would accomplish the collateral goal of 
keeping women in a stereotypic and 
predefined place in the Massachusetts Civil 
SErvace. la. 


Mr, Justice Marshall, joined by Justice Brennan, dissented, 
stating: 


[In] my judgment, Massachusetts' choice of 
an absolute veterans' preference system 
evinces purposeful gender-based 
discrimination. And because the statutory 
scheme bears no subStantial relationship to 
a legitimate governmental objective, it 
cannot withstand scrutiny under the Equal 
Protection Clause... 


To survive challenge under the Equal 
Protection Clause, statutes reflecting 
gender-based discrimination must be 
substantially related to the achievement of 
important governmental objectives. 
[Although the State's goals are] 
unquestionably legitimate, [the] 
Commonwealth has failed to establish a 
sufficient relationship between its 
objectives and the means chosen to 
effectuate them. [Given] the range of 
alternatives available [to encourage 
military service and reward veterans], this 
degree of preference is constitutionally 
impermissible.... 


Note that Justice Marshall did not base his opinion on a 
recognition of constructive discrimination but on a finding 
that the preference was "purposeful" or intentional. 


Constructive discrimination was first recognized in 


Canada in Re Attorney General for Alberta and Gares (1976), 67 
D.L.R. (3d), 63159 (Altats. C.9.D.) .ne Thatu cases involved 


differential in pay rates between male and female employees 
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which had arisen because the groups had been the subject of 
different collective agreements. The court held that PLTeELS 
the discriminatory result which is prohibited and not a 
discriminatory intent." The claim was based on a contravention 
of the equal pay provisions of the Individual's Rights Act, 
1972. However, there was no intention to pay women different 
wages; it was rather a consequence of the fact the bargaining 
unit composed of women had negotiated lower wages than the unit 


composed of men. 


There was also early recognition of the concept in 
Ontario. The case of Singh v. Security and Investigation 
Services” Ltd. (Ontario, 1977) held, that unintentional 
discriminatory results were prohibited by the predecessor to 
the current Ontario Human Rights Code. The Code did not 
contain an express prohibition of constructive discrimination. 
Singh was unable to comply because of his religion with the 
employer's requirement that guards wear a cap and be clean 
shaven. The Board of Inquiry found that the respondent was 
"innocent of all discriminatory intent". However, the 
respondent's requirements had the effect of disproportionately 
excluding Sikhs from employment with Security and Investigation 


Services. 


Until the recent Ontario Court of Appeal decision in 
Ontario Human Rights Commission et al v. Simpsons Sears Ltd. 
(1982), 38 O.R. (2d) 423 (O'Malley) and the recent Federal 
Court of Appeal decision in Bhinder v. Canadian National 
Railway, both discussed below, many boards and tribunals under 
the federal and provincial human rights acts had held that the 
legislation prohibited constructive discrimination without 
express wording to that effect. Prior to O'Malley and Bhinder, 
the presumption seems to have been in favour of considering 


constructive discrimination to be included in the broader term 
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"discrimination". The board of inquiry in Gurman v. Greenleaf 
(1982), 3 C.H.R.R. D/808 concluded that since the Manitoba Act 
does not address itself to mctivation, "we can only assume that 
discrimination is a question of fact and that motivation is 


irrelevant". 


A number of Ontario cases followed the approach in 
Singh v. Security and Investigation Services Limited in which 
the requirement that employees wear a cap and be clean-shaven 
was held to contravene the Ontario Human Rights Code because it 
had a disproportionate impact on Sikhs. A prohibition against 
taxi drivers' wearing beards or long hair was held to 
contravene the Ontario Code in Khalsa v. Associated Toronto 
Taxi-Cab* Co-operative Limited (1980) ,21°C.o2RUR* D/167, because 
it prevented Sikhs from applying for’ jobs%as drivers .°athe 
Board found the contravention even though "[t]here [was] no 
Suggestion of malice or intended discrimination on the basis of 
religion on the part of the respondent" (emphasis added).* A 
requirement that a Sikh receiving treatment at the Workmen's 
Compensation Board Hospital remove his kirpan before receiving 
further treatment was found to contravene the predecessor 
Ontario Code in Singh v. Workmen's Compensation Board Hospital 
and Rehabilitation Centre (1981), 2 C.H.R.R. D/459. The Board 
of Inquiry held that "[i]t is abundantly clear that the 
Respondent hospital’ and all of its officials acted without 
malice or intent to discriminate against Mr. Singh or the Sikh 


Community" (emphasis added). 


Height and weight requirements for police officers 


were also found to contravene the Code in Colfer v. Ottawa 





* For a discussion of the possible distinction between 
"motive" and "intention", see above pp.243-245. 
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Board of Commissioners of Police (Ontario, 1979). The 
requirements were found to have the effect of excluding nearly 


all women from the police force. 


In other cases, boards have stated that the governing 
legislation encompassed constructive discrimination but have 
found that the facts of the case did not sustain the 
complaint. One example is Malik v. Ministry of Government 
SCEV ICES rf LO SON iC. HYR IR MeD/.2876° -COnNt.!) Malik maintained 
that the job interview process which he had to undergo for a 
government position discriminated against persons with his 
cultural backgrounds oThe Board of Inquiry7stated that va 
prohibition against constructive discrimination was encompassed 
in section 4(1) of the 1980 Ontario Code (which did not 
expressily prohibit mit) but found thats discrimination was not 


Shown on the facts of the case. 


In O'Malley, the Ontario Court of Appeal found that 
under the 1980 Ontario Human Rights Code there had to be an 
intention. to discriminates. Lacourciére..J.u,,-for tthe, Court, 
stated that "the majority of the Divisional Court* properly 
held that the language of the subsection and the absence of a 
Saving provision [the phrase "because of"] imply that an 
intention to discriminate on a prohibited ground is essential 
toa, contravention: .o£,.s.4(1) (9)".).,Lacourciéene J..A., held that 
"{t]he offence created by the Code, proscribing discrimination 
‘because, of) ,race,. creed, colour, ete. cleanly refers) to ‘the 
employer's motivation". In the Divisional Court, Southey J. 
(Gray J. concurring) referred to the attempt by the Chairman of 


the Board of Inquiry** to read into the Code a "very general 


Bees Oe OeR, oi20) 6 20, 


** O'Malley v. Simpson-Sears Ltd. (1980), 2 C.H.R.R. D/267. 
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standard of whether the employer had acted reasonably in 
attempting to accommodate the employee ‘in all of the 
circumstances of the case as well as in the context of the 
general scope and objects of the Code'." Although Southey J. 
appears to consider the concept of a "saving provision" in the 
context of the issue of the employer's duty to accommodate, His 
Lordship also discussed it in a broader sense, stating 
"[w]ithout some such saving provision, any condition of 
employment that happened to be incompatible with the religious 
beliefs of any employee or prospective employee would be 
unlawful, regardless of how essential or important it was to 
the employer's business". He pointed out that section 4(6), 
"[t]he only provision in the Code that is in any way directed 
to the underlying problem" is limited to discrimination on the 
basis of age, sex and marital status. Section 4(6) stated that 
the prohibition against discrimination on those grounds did not 
apply where the ground was a bona fide occupational 
qualification and requirement. The 1981 Code expressly 
prohibits constructive discrimination but contains a reasonable 
and bona fide qualification exemption which applies to all 


grounds. 


The majority of the Federal Court of Appeal found in 
Bhinder that the Canadian Human Rights Act did not encompass 
constructive discrimination, holding that specific wording such 
as that found in section 10 of the 1981 Ontario Code was 
required. Heald J. was not persuaded by Griggs: v. Duke’ Power 
because it was based on Section 703(a)(2) of the Civil Rights 
Act which includes the words "or otherwise adversely affect"; 
neither these nor similar words appear in the Canadian 
legislation. LeDain Jd., <in dissent, found) that cection LOnotr 
the Act provided a basis for a finding of discrimination... 1. 
reads as follows: 


ae 


lie be ASua AiSecriminatory «practice for an 
employer or an employee organization 


(a) to establish or pursue a policy or 
bractice,-O0t, 


(b) to enter into an agreement affecting 
recruitment, referral, hiring, 
promotion, training, apprenticeship, 
transfer or any other matter relating 
to employment or prospective 
employment, that deprives or tends to 
deprive an individual or class of 
individuals of any employment 
opportunities on a prohibited ground of 
discrimination. 


Both Bhinder and O'Malley are cases of constructive 
religious discrimination. Bhinder was unable to comply with 
CN's requirement that he wear a hard hat because, as a Sikh, he 
was unable to wear headgear other than his turban or to wear 
anything over his turban. The newly imposed requirement that 
all employees working in the Coach Yard where Bhinder worked 
wear hardhats was clearly meant to apply to all employees (it 
was facially neutral); equally clearly, CN did not impose the 
requirement in order to remove Bhinder or Sikhs from its 
workforce. However, it did have the effect of removing Bhinder 
from CN's workforce because the consequences of the requirement 
were different for him than for other employees because of his 


religion. 


Similarly, O'Malley was unable to comply with her 
employer's requirement that she work certain Saturdays because 
aS a Seventh Day Adventist she could not work on Saturdays. 
Again, all employees were required to work their share of 
Saturdays and the rule about Saturdays was not implemented to 
remove O'Malley from the ranks of Simpsons-Sears' employees. 


Nevertheless, it had that effect because the consequences of 
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the requirement were different for O'Malley than for other 


employees because of her religion. 


Both O'Malley and Bhinder are under appeal to the 
supreme Court of ‘Canadan) 4 Since) they decisions; in,OyMalley and 
Bhinder, boards and tribunals have evidenced a reluctance to 
follow those cases. Even thcugh some board members have felt 
they had no choice, others have either expressly refused to 
follow them or have gone to great lengths to distinguish the 


cases from their own. 


The Bhinder decision was not followed by a Review 
TribunalciniMarcotte vetRroe Algom. Limitedn( 1983), 95 ClneR. Rk: 
D/2010. Rio Algom had provided subsidized housing to employees 
in certain categories; 73% of the employees in the excluded 
categories were women. There waS no intention to discriminate 
against women, nor was there differential treatment against 
women as such. Rather, there was differential treatment on the 
basis/of*j0bUclassificationgwhich had®theterbectuok tréauing 
female employees differently from male employees. In Charter 
language, the female employees did not enjoy "the equal 
benefit" of Rio Algom's housing policy. The Review Tribunal 
dealt with the Federal Court of Appeal's decision in Bhinder 
and©explicitly declined*to follow 1t)-in’ part’ because fre -could 
not see "how any connotation of intent can be derived from the 
words ‘deprives or tends to deprive' which are contained in 
section 10 of the Canadian Human Rights Act". The Review 
Tribunal dismissed Marcotte's appeal, however, because it held, 
with the Tribunal of first instance, that the company's policy 
was reasonable and fair under the circumstances. The 
dissenting member of the Review Tribunal reluctantly considered 
herself bound by Bhinder and therefore declined to make a 
finding of discrimination. However, she would have not 


accepted the employer's justification for its policy since she 
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believed that it was an economic justification based on 
stereotyped assumptions about the role of women as secondary 


wage-earners. 


The Canadian Human Rights Tribunal in Action Travail 
des Femmes v. Canadian National (August 22, 1984, unreported) 
stated that the Federal Court of Appeal decision in Bhinder "is 
in error, and that the distinction that the Court attempted to 
make between section 10 and section 7.03 of Title VII rests on 
no solid foundation". It decided, however, that the 
requirement of intent was met since "Canadian National was 
aware of the consequences of its hiring practices...Canadian 
National knew several years before the complaint was filed that 
its hiring practices had a negative effect on the employment of 
women and that women were under-represented at Canadian 
National compared with their general employment situation. The 
Canadian National continued these hiring practices, knowing 
their consequences....We therefore believe that CN 'meant what 
iitjedid* (Robinson. v. Lorillard Corporation, 444 F 2d 791 1 
(1971)". Here intent is clearly defined as "awareness of the 


effect of one's actions". 


Ontario Boards have similarly been reluctant to follow 
O Maiicbeyas SEDO cto tne delivery of the decision-in-Rahd-vs 
Sealy Eastern Limited (1982), 3 C.H.R.R. D/938, but after the 
hearing itself, the Divisional Court delivered its judgment in 
O'Malley, stating that the Ontario Code did not prohibit 
constructive discrimination. The Board in Rand considered 
itself bound by O'Malley, particularly because the Rand facts 
were similar to those in O'Malley, although the chairman 
strenuously disagreed with O'Malley. Rand's employer required 
him to take a training course on Saturdays although the 
employer knew that Rand, as an Orthodox Jew, could not comply. 


The Board found that 
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it is my view that intent to discriminate is 
present within the meaning of the Code, as 
interpreted by the Divisional Court, even 
though there was no malice as part of that 
intent. 


while he bore no ill will toward Mr. Rand 
because of his creed, Mr. Tosh did intend to 
discriminate against Mr. Rand because of his 
creed. 


Knowledge that Rand's religion would not allow him to comply 
constituted the necessary intent, permitting a decision in 
favour of Rand even under the O'Malley test. However, the 
Board also expressed the view that intent is not necessary. In 
Support of this view, the Board pointed out that the test for 
bona fide occupational qualification as enunciated by the 
Supreme Court in Etobicoke (discussed above in relation to 
evidence which might be produced by government under section 1) 
involves both a subjective and objective element with the 
result that "it is not enough for an employer to have an 


absence of intent to bring himself within the saving provision." 


In Manitoba Food and Commercial Workers Union v. 
Canada, Safeway. Ltd. .(1933)), 4 CH RoR eD/14590, (nev aiby wcaveda 
Safeway Limited v. Steel and Manitoba Human Rights Commission, 
[1984] 4 W.W.R. 390 (Man. Q.B.), under the Manitoba Human 
Rights Act, the Board of Adjudication distinguished O'Malley on 
two grounds in order to find that intention is not necessary 
for a finding of discrimination. The Manitoba legislation 
contains a Saving provision which did not appear in the 1980 
Ontario Code (the lack of a saving provision appeared to be an 
important factor in O'Malley, see above, pp.252-253). Section 
6(6) of the Manitoba legislation, the saving provision, states 


that the non-discriminatory provisions do not apply where sex 
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Or certain other grounds constitute a reasonable occupational 
qualification. The wording is comparable to section 4(6) of 
the predecessor to the current Ontario Code which was at issue 
in O'Malley. However, section 4(6) of the Ontario Code did not 
refer to "religion", the basis on which the complaint had been 
laid in O'Malley, while section 6(6) of the Manitoba Act does 
refer to "sex", the ground upon which the complaint was made in 
Canada Safeway. Section 2(1)(d) of the Manitoba Act refers to 
"discrimination or intention to discriminate", Suggesting there 
could be, discrimination» without intention. On this: point, the 


Adjudicator was upheld on appeal. 


The Manitoba Court of Queen's Bench in Osborne v. Inco 
PaO LPS 108 4) cSetC «Hie wD/ 221.95) 4r ev igi 19.83) oAn Cal eBiRs 
D/1635, afreed with Wright J.'s decision in Canada Safeway that 
intention is not necessary for a finding of discrimination. 
Kroft J. distinguished the Manitoba legislation from both the 


former Ontario Code and the Canadian statute as follows: 


Section 6(1) of the Manitoba Act enshrines 
in general terms, as a privilege to be 
enjoyed by every person, "The right of 
equality of opportunity based upon bona fide 
qualifications in respect of his occupation 
Or employment." Without limiting the 
generality of that right, t: prohibits 
discrimination on a number of specific 
grounds ancluding: religion. «iIn..contrasit the 
former Ontario Human Rights Code and the 
Canadian Human Rights Act in their operative 
sections are drafted as direct prohibitions 
Of paritichiar.kinds«of-discriminationsin 
employment. They are narrow and regulatory, 
rather than general and result oriented. 


(244) Examples of Constructive Discrimination 


A variety of terms have been used to refer to the 
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phenomenon of discriminatory effect. They are usually employed 
interchangeably, although there are subtle differences among 
some of them. The usual terms in Canadian caselaw are 
constructive discrimination and systemic discrimination; in the 
United States, the terms disproportionate or disparate impact 
are more commonly used, although they have been adopted in the 
Canadian context to some extent. In this section some examples 
are provided to demonstrate the consequences of a decision to 


include or exclude constructive discrimination from section 54 


Legislation or guidelines which are neutral on their 
face may affect some groups more adversely than others by 
placing a higher burden on them or result in lower benefits for 
them: the legislation has a disproportionate impact on the 
members of a particular group. It is constructively 
discriminatory because the standard or requirements do not 
expressly refer to that group or class (or to a particular 
characteristic of the class) but the consequence of applying 
the legislation will be similar to the effect of an express 
reference to the group. Section 10 of the Ontario Human Rights 
Code, subject to a reasonableness test, prohibits constructive 


discrimination: 


A right of a person under Part I is 
infringed where a requirement, qualification 
Or consideration is imposed that is not 
discrimination on a prohibited ground but 
that would result in the exclusion, 
qualification or preference of a group of 
persons who are identified by a prohibited 
ground of discrimination and of whom the 
person iS a member.... 


For example, if legislation guaranteeing benefits for illness 
exclude pregnancy, and pregnancy is an illness, women would be 


excluded from access to those benefits in a way men never would 
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be, even though there is no explicit exclusion of women from 


receipt of benefits.* 


Employment guidelines requiring employees to work on 
Saturday are also an example of disproportionate impact. They 
would mean that people of certain religions would not be able 
to accept the positions. Another example of disproportionate 
impact would be pension eligibility rules requiring people to 
have worked for forty years between the age of twenty and 
sixty-five. If such rules were to be established, they would 
mean that women would more likely be excluded from the pension 
because they would more likely have been out of the workforce 
for longer periods than men would have been in order to fulfill 
the social: need of raising a family.) "Native people and: the 
disabled with a far higher level of unemployment than the 
average would also be deprived of the benefit of the pension. 


Policies or legislation may disadvantage the members 
of certain groups because past (and/or present) social 
conditions have prevented their taking advantage of the 
benefits available. The structure of society generally or a 
particular workplace, rather than any conscious decision, may 
be the cause of a current discriminatory result. This result 
may have manifested itself over a significant period of time, 


* Note that discrimination on the basis of pregnancy may be 
considered to be direct discrimination on the basis of sex. 
However, there has been considerable variance in the 
treatment of pregnancy by the courts and by tribunals and 
boards of inquiry, some of whom have rejected the direct 
discrimination view. The most notable example is the 
Supreme Court's dictum in Bliss that discrimination of the 
basis of pregnancy is not discrimination of the basis of 
sex. It may also be specified as a separate prohibited 
ground, as the proposed Alberta amendments to the 


Individual Rights Protection Act would do and Quebec's 


Charter does. 
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or it may be a predictable future consequence of current 
legislation or policies. Thus, if women do not enjoy the 
benefit of a law favouring veterans because only a certain 
percentage of the armed forces could by law be women, then the 
discrmination would result from the earlier institutionalized 
discrimination against women. The discrimination may be found 
either in law or in practice and may be a consequence of 


stereotyped views held about a particular group. 


International Association of Machinists and Aerospace 
Workers;-Local 2446. vs (Brass Craft *Canada;mLedy (i9e3i)/" 5 
C.H.R.R. D/1964 (Ont.) illustrates constructive discrimination 
arising out of previous discriminatory treatment. Certain job 
classifications were occupied by men and others by women with 
there being only one instance of a female worker being given a 
job within a "male" classification. There were sex-segregated 
seniority lists related to the sex-classified jobs: "No male 
employee waS ever recalled into a 'female' job and no female 
employee ever was recalled into a 'male' job". After a lengthy 
layoff, the company hired four female employees in the female 
Classifications; all the female employees had been called back 


to work but three male employees had not been. 


The Union filed a grievance even though it had 
accepted the segregated practice without complaint. In 
response the company eliminated the sex-based job 
classifications but retained the segregated seniority lists. 
The lists were contrary to. sections Asond. Un of thesontanso 
Human Rights Code and therefore unenforceable even if 
considered a contractual term. The Board found for the male 
complainant. This was constructive discrimination because it 
was not intended to discriminate against the men by not 
recalling them (and not recalling them was the point in issue, 


not the classifications); rather the failure to recall them was 
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a consequence of the segregated lists, which themselves were 


direct discrimination. 


Mcdonald ¥." Knit-Rite’ Mille uta7y (983), 5 CeH.RVR. 
D/1949, under the Manitoba Human Rights Code is also a case of 
constructive discrimination resulting from job classifications. 
When the company established job classifications in 1981, the 
complainant was classified in the lower of the two possible 
classifications for her position. Of eight employees to be 
classified, six men were classified in the senior category and 
two women, including the complainant, in the junior category. 
After considerable evidence about the complainant's work 
performance, the role of women in the company and the 
allocation of work by the company, the Adjudicator found that 
Knit-Rite did not generally discriminate against women but that 
it was "obvious that stereotypical assumptions impacting on job 
role definition are not foreign to that environment". Even so, 


the job classifications were not "consciously" discriminatory: 


The sexual discrimination then practiced was 
more systemic, i.e. it was a part of the 
basic structure of the cuttingroom which 
over the years had resulted in 
unsubstantiated assumptions on what kind of 
work women could do and lower rates of pay 
for women than men, unjustified by reliable 
evidence of differences in value, capacity 
OL “Shores 


The major (but not only) factor determining 
classification had been wage rates; persons earning 
approximately the same hourly rate had been classified 
together. Classification on the basis of wage rateS was a 
neutral standard in that it was applied to both men and women; 
it had a more burdensome effect on women than on men, however, 


because they had always been paid less for reasons unrelated to 
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merit. The Adjudicator found for the complainant. 


(iv) Ambiguous cases 


Some examples seem so clearly to be discriminatory 
that it may be difficult to see why they are considered as 
examples of constructive rather than direct discrimination. 
When the \law.or (requirement ‘specifies! thatpat does noti appli to 
one sex but applies to the other or denies benefits to people 
of a specific religion, there is a clear case of direct 
discrimination. Similarly, when a requirement makes no 
specific mention of age or religion or disability but a 
disproportionate percentage of people of a certain age or 
religion or with a particular disability cannot meet the 
requirement, there is. no difficulty in characterizing the 


requirement as being constructive discrimination. 


However, there are cases which straddle the line. 
Some ambiguous cases result in the United States from the 
policy that facially neutral laws may not be struck down under 
the 14th Amendment on the basis of unintentional negative 
effect, but be struck down thereunder if there is an intent not 
obvious in the wording of the statute but which can be inferred 
from the application of the statute. Tribe describes these 


cases as follows: 


[administrative and executive decisions] 
may...display prejudice at a more fully 
disguised level, as for example, no 
official use is made of race or ancestry as 
a criterion, but the record leaves race or 
ancestry as in fact the only plausible 
explanatory factor (Tripe, 1025). 


Yick Wo v. Hopkins, 118 U.S. 356 (1886) illustrates 
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this doctrine. A municipal ordinance prohibited laundries 
without a licence. It was neutral on its face but 
administrators had granted licences to nearly all non-Chinese 
applicants but to none of the Chinese applicants. Invidious 
intent to discriminate on the basis of race and nationality was 
inferred from the pattern of administration. There was no 
other way to explain the practice than an intention to 


discriminate. 


In Soberal-Perez v. Heckler (U.S.C.A. 2nd C., August 
30, 1983; unreported), the plaintiffs argued that the 
government's failure to provide social security instructions, 
information and advice in Spanish violated their constitutional 
right to equal protection of the law. Justice Pratt stated 
that "facially neutral conduct can constitute discrimination in 
violation of the Equal Protection Clause"; however, to 
discriminate intent must be proved. In Heckler, it was held 
that there waS a non-invidious purpose since "English is the 


national language of the United States", 


A case which might be seen as direct or constructive 
2S ANGCTSONE Vo nMarcinyn S752 UsSse399e (1964),.,Wwhicheinvolved a 
Challenge to the requirement by the State of Louisiana that 
each candidate's race be designated on nomination papers and 
ballots. The Supreme Court ceemed to treat this as direct 
discrimination because of the facial requirement explicitly 
referring to race or because a hidden intent to make race 
important could be inferred from the requirement. However, it 
is the effect on disadvantaged groups of this requirement 
(which applies to all races) which is important; on that view, 


the requirement is an example of disproportionate impact. 


There would be no need to "dig below the surface" to 


find hidden intent if constructive discrimination were 
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recognized, since the effect itself is the measure of whether 
there has been ‘discrimination. [itias) aidifii cult, not 
artificial task, to attempt to determine a legislature's intent 
in these circumstances. In Yick Wo, the disproportionate 
impact would constitute discrimination and the result would be 
the same in that case as it actually was. Anderson v. Martin 
would also have the same result. In Soberal-Perez, however, 
the result could be different under constructive discrimination 
doctrine since if the plaintiffs had been able to show adverse 
impact from the failure to produce Spanish language materials, 
there may have been a finding of discrimination and 


contravention of the equal protection clause. 


(v) Approaches 


Section 15 does not explicitly state that it does or 
does not prohibit constructive discrimination. Accordingly, 
the arguments supporting such a prohibition under section 15 
and those supporting the view that section 15 prohibits only 


intentional discrimination are set out here, 


(1) Approach 1: Section 15 includes constructive 


discrimination 


This approach is based on the development of anti- 
discrimination law, international law, and the approach taken 
to "effect" under the Charter by the Ontario Court of Appeal. 
All these sources recognize the importance of a prohibition 


against constructive discrimination. As Judge Abella wrote, 


It is not a question of whether this 
discrimination is motivated by an 
intentional desire to obstruct someone's 
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potential, or whether it is the accidental 
by-product of innocently motivated practices 
or systems. If the barrier is affecting 
certain groups in a disproportionately 
negative way, it is a signal that the 
practices that lead to this adverse impact 
may be discriminatory. 


This’ isewhyeLteis impoptant to riooksatethe 
results of a system. In these results one 
may find evidence that barriers which are 
inequitable impede individual opportunity. 
These results are by no means conclusive 
evidence of inequity, but they are an 
effective signal that further examination is 
warranted to determine whether the 
disproportionately negative impact is in 
fact the result of inequitable practices, 
and therefore calls for remedial attention, 
or whether it is a reflection of a 
non-discriminatory reality (Abella Report, 
20892 


It should be emphasized, as this passage does, that it is not 
the disproportionate impact itself which constitutes the 
discrimination but the reasons for the impact which may 
constitute discrimination. Thus it is not that more members of 
group A are affected by a law than are members of group B which 
is important, but whether the reason for the difference is 
related to the specific characteristics of the members of group 
A. In the example of the veterans' preference law, the 
disproportionate impact on women alerts one to the possibility 
of discrimination; it is the fact that women were precluded 
from or less likely to be veterans because of systemic factors 


that constitutes the discrimination. 


Although the case was reversed on appeal, the 
principle articulated by Professor Cumming in the Bhinder case 
(Tribunal decision) indicates the importance of recognizing 


constructive discrimination and the problems of requiring proof 
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of intent, malicious or otherwise. After canvassing the 


caselaw on constructive discrimination, Professor Cumming said: 


The issue as to whether intent is an element 
of discrimination consistently arises in 
those cases where an apparently neutral 
specification results in adverse 
consequences for a member of a class of 
persons protected under human rights 
legislation. In such cases, it will be rare 
that the requirement is enacted to 
maliciously or purposely exclude persons on 
“a prohibited ground. However, to protect 
against such an eventuality, it is necessary 
that complaints be found to be valid, 
notwithstanding that respondents have not 
acted with intent. Malicious intent is 
difficult or impossible to prove where an 
apparently neutral specification results in 
adverse consequences. If proof of intent 
were required, a most confounding subversion 
of the principles enshrined in human rights 
statutes might well occur. As well, froma 
policy standpoint, human rights legislation 
is directed against discriminatory effects, 
results or practices in society, and 
although motive is a relevant issue in a 
discrimination case, motive is not a 
necessary prerequisite to a finding of 
discrimination in breach of the legislation 
(emphasis added). 


These comments indicate the difficulty with the meaning of 
intent since they seem to refer specifically to malicious 
intent, or motive, rather than intent as awareness of the 
consequences of one's actions. However, Professor Cumming does 
use the terms "maliciously or purposely", the latter of which 
appears to mean intent as awareness of the effect of one's 
actions. And the emphasis in Bhinder is on result, regardless 
of the type of intent involved. 


The development of the constructive discrimination 


doctrine as set out above shows its significance to the 
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fulfillment of the objectives of anti-discrimination 
legislation. The desire of boards and courts to distinguish 
cases from O'Malley and Bhinder emphasises this recognition. 
According to those who advocate this approach, permitting 
constructive discrimination under section 15 would be 
consistent with the apparent purpose of the Charter to offer 
constitutional protection to disadvantaged groups, in 


particular, the disabled, women and religious minorities. 


The absence of an explicit statement to show either 
that constructive discrimination is prohibited by section 15(1) 
or that intentional discrimination only is prohibited, leaves 
section 15(1) ambiguous in this respect. International law is 
of assistance in resolving the ambiguous wording of section 
ie iiok. Ve Vidceorlicks Tarnopoisky,'"d.A. "stated “Onless ine 
domestic law is clearly to the contrary, it should be 
interpreted in conformity with our international obligations". 
However, it should be noted it is not unanimously held that 
international law is available to help resolve ambiguity in a 
constitutional document. (The role of international law as an 
interpretive device has been considered above at pp.49-50.) 
Article 1 of the Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW) states that 
"discrimination against women shall mean any distinction, 
exclusion or restriction made on the basis of sex which has the 
effect or purpose of impairing or nullifying the recognition, 
enjoyment or exercise by women...of human rights and 
fundamental freedoms..." (emphasis added) The wording of 
Article 1 alone indicates that constructive discrimination is 
encompassed by the term "discrimination"; however, other 
articles reinforce this interpretation. As mentioned above, 
Canada and each of its provinces agreed to implement this 
Convention and therefore may be considered to be in agreement 


with its broad prohibition against discrimination. 
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Article 1 of the Convention on the Elimination of All 
Forms of Racial Discrimination also proscribes constructive 
aiscrimimnatcion: 

In this Convention, the term ‘racial 

discrimination' shall mean any distinction, 

exclusion, restriction or preference based 

on’ race, COLOUL ; GESCeENnL, Of Natt onal. OL 

ethnic origin which has the purpose or 

effect “of nullifying Or impairing tie 

recognition, enjoyment or exercise, on an 

equal footing, of human rights and 

fundamental freedoms in the political, 


economic, social, cultural or any other 
field of public life (emphasis added). 


As is the case with CEDAW, Canada and all of the provinces 


agreed to implement this Convention. 


The wording of Article 26 of .the International 
Covenant on Civil and Political Rights (ICCPR) resembles 
section 15 of the Charter moré than it does Article 1 of CEDAW; 
yet it has been interpreted to prohibit constructive 


discrimination. Article 26 reads in part 


All persons are equal before the law and are 
entitled without any, discrimination. to ithe 
equal proceceron of tne plow. .tie wawechiaie 
prohibit any discrimination and guarantee to 
all persons equal and effective protection 
against discrimination on any ground such as 
race; scoleur vrsexil i: 


The common interpretation of ICCPR by the Continuing 
Federal-Provincial-Territorial Committee of Officials 
Responsible for Human Rights concludes that "the phrases ‘equal 
protection' and ‘equal and effective protection' are sufficient 
to protect the right to equality in the operation of the law". 
For example, Article 26, in conjuction With Arcioles basanda 23 
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of ICCPR, supported a claim of constructive discrimination in 
the Mauritian Women case. A Mauritian law required alien 
husbands but not alien wives of Mauritian nationals to obtain 
residence permits. This constituted constructive 
discrimination against the women because they would have 
husbands as spouses and men would not. Section 17 prohibits, 
inter alia arbitrary or unlawful interference with privacy and 
family and section 23 specifically sets out the rights of 


family and marriage. 


Although in many cases, constructive discrimination 
has been explicitly prohibited by legislation in other 
jurisdictions and although the courts in both O'Malley and 
Bhinder based their decisions in part on the lack of an 
explicit prohibition in the Ontario Code and the Canadian Act, 
this approach argues that general rules of constitutional 
interpretation must be applied to the lack of explicit wording 
in the Charter. The Charter is a constitutional document 
requiring a "broad, liberal interpretation", not the narrow 


statutory construction carried out in O'Malley and Bhinder. 


Another relevant aspect of the Charter relates to the 
comments made by Kroft J. in Osborne. He distinguished the 
Manitoba legislation from the Ontario and Canadian statutes in 
part by the "general and resvlt-oriented" nature of the 
Manitoba legislation and what he found to be the "narrow and 
regulatory" character of the Ontario and Canadian legislation. 
The Charter can be described as "general and result-oriented" 


rather than "narrow and regulatory". 


In addition, in Canada Safeway, the Board of 
Adjudication distinguished the Manitoba legislation from the 
Ontario Code on the basis that the former contains a saving 


provision. The lack of a saving provision in the Ontario Code 
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was one reason given by Lacourciére J.A. for the holding in 
O'Malley's* Section tr Of "the Charver Constitutes =a "Saving 
provision" which would permit the government to justify 
constructive discrimination, just as it can justify direct 
discrimination. Thus there is no need to be concerned that 
there will be a "strict liability" or similar burden imposed on 
the government for unintended actions. In the United States a 
finding of discrimination on grounds of race will inevitably 
mean legislaton will be struck down under the equal protection 
clause; this seems to explain in part the reluctance of 
American Courts to accept the doctrine of constructive 
discrimination under the 14th amendment. However, under the 
Charter, section 1 will allow the government to defend 
discrimination, a major difference between the U.S. and 


Canadian Constitutions. 


The guarantee under section 15 of "the equal benefit 
of the law" may also help to substantiate an argument that 
section 15 prohibits constructive discrimination. Although it 
can be argued that this clause was included in section 15 as a 
response to the Supreme Court of Canada's decision in Bliss 
(see above,’ p.205), it might be interpreted to mean that: an 
individual who has been deprived of a right or opportunity 
because an ostensibly neutral law in fact excludes him, has 
been deprived of the equal benefit of that law. On this view, 
it would be argued that the law has been written or implemented 
in such a way that it does not benefit persons "equally" and 
that a reason for the unequal benefit -- or enjoyment -- of the 
law can be traced to the individual's membership in a protected 


group. 


We also have strong indication that effect will be an 
important taco, wneer™ tre Cuarter “onthe basis of'R ve 


Videoflicks which was a unanimous decision of five members of 
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the Ontario Court of Appeal (leave to appeal to the S.C.C. 
sought December 3, 1984). That case concerned the validity of 
the Sunday Closing provisions in the Retail Business Holidays 
Act and, inter alia, was particularly concerned with whether 
they contravened the Charter's guarantee of freedom of 
conscience and religion. Mr. Justice Tarnopolsky writing the 
judgment for the Court, explicitly stated that under the 
Charter, the Court is to look at the effect of legislation. 
After discussing the relevance of effect in distribution of 


power cases, he says 


"the interpretation of the Charter 
necessarily requires an assessment of the 
Yeffect' of impugned legislation" (emphasis 
added). 


He points out that direct contraventions of the Charter will be 


rabe:: 


An adverse impact, however, can occur as a 
result of the operation and enforcement of 
legislation or even because of its intended 
scope. To ignore the "effect" of the Act in 
issue before this Court would be to ignore 
reality and to concede the rights of the 
individual or a minority to the interests of 
the majority, even if these interests appear 
legitimate as far as the majority are 
concerned. 


Section 15 in particular is concerned with the rights of the 


minority vis-a-vis the majority. 


Later in the judgment, he uses the phrases "impact in 
an indirect sense" and "adversely impacts." Although these 
statements are made in reference to sections of the Charter 
other than section 15 and are dicta, he appears to assume that 


constructive ‘discrimination is prohibited by section’ 15. He 


=o = 


suggests in obiter that if "such adverse impact as to 
constitute discrimination [existed in this case] it would be 
more appropriate to consider the matter in the context of s. 15 
of the Charter". The latter comment should be read in 
conjunction with an earlier comment about the regulation of 
time and place made in relation to section 2(b) of the 
Charter. "Mere regulation as to time and place, however, 
cannot be considered an infringement of freedom of expression, 
unless there is evidence that such regulation in intent or 
effect adversely impacts upon content or adversely interferes 
with production, availability and use or determines who can be 


involved in these" (emphasis added). 


Implications of this Approach 


Acceptance of the argument that the important question 
under section 15 of the Charter is the effect of legislation or 
activity, regardless of intent, would most fully recognize and 
extend equality rights to certain groups in Canadian society 
against whom there is little direct legislative discrimination, 
but who argue that they are subject to a considerable amount of 
constructive discrimination.  In-particular, the disabled*vand 
women are subject to constructive discrimination; however, as 
the Bhinder and O'Malley cases themselves indicate, religious 
discrimination may also often take a constructive form. While 
it is true that a recognition of constructive discrimination 
would increase the numbers of cases coming before the court, 
this argument loses some of its strength when one considers 
that) ther characterization ofea particular: formi of 
discrimination may be termed direct or constructive, depending 
on. the, focus,of argumentseetThisyiseparticularlyitruevif ithe 
courts are prepared to look for hidden intent, as they are in 


the United States. It is also true if one assumes that hundred 
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percent correlations actually constitute direct discrimination, 
as in the case of pregnancy. A recognition of constructive 
discrimination would result in the broadest scope of protection 
for minorities under section 15 and would also be consistent 
with the development of human rights law in Canada during 


recent years. 


(2) Approach 2: Section 15 does not include 


constructive discrimination 


Several arguments have been made to support the view 
that discrimination for the purposes of section 15 requires 
intent, and therefore excludes most forms of constructive 
discrimination. These are based on the wording of section 15 
and on the practical difficulties which it. as, suggested result 
from applying the doctrine of constructive discrimination. 


The guarantee of rights to an individual under section 
15 may preclude recognition of a prohibition of constructive 
discrimination. Section 15(1) of the Charter addresses itself 
EO "every Vindividual,". “This ts! an contrast to s.:15(2) which 
speaks of “individuals or groups", The right to, equality is, 
therefore, an individual right and not a group right. The 
doctrine of “constructive discrimination" or "disparate. impact" 
states that discriminatory intent against an individual need 
not be shown when a law has a disparate impact on a protected 
group. In disparate impact cases the courts consider, not 
whether the claimant as an individual had been classified on 
the basis of a prohibited ground, but whether a facially 
neutral law had an adverse impact on the protected group to 


which the individual belongs. 


Thus, while direct discrimination cases focus on the 
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way in which an individual has been treated, disparate impact 
cases are concerned with the protected group (see Furnco 
Construction Corp. v. Waters, 98°.S. CG. 2943°(1978) (Marshalls 
J. ‘CONCULTING) and SCONNECCECULve Tealyal02.S. Comme O25 see) 
(Powell, J. dissenting)). “Disparate impact claims are based on 
whether the group fares less well than other groups. For 
example, a veteran hiring preference will exclude both male and 
female non-veterans. An individual male non-veteran could not 
challenge the veteran hiring preference as discrimination based 
on sex, but if the doctrine of constructive discrimination were 
adopted an individual female non-veteran could, despite the 
fact that both individuals were excluded for the same reason 
(i.e. non-veteran status) and the impact on them is identical 
(i.e. both were denied employment). The woman's claim of 
constructive discrimination would be based on the fact that the 
preference has a greater impact on women "as a group. than ac 
has on men "as a group". The second approach to this issue 
asserts that the woman has no claim under section 15(1) of the 
Charter because it does not guarantee the equal protection and 
equal benefit of the law to groups, but only to individuals. 


Recognition of constructive discrimination will 
increase the number of cases before the courts. In Washington 
v. Davis the United States Supreme Court warned that "a rule 
that a statute designed to serve neutral ends is nevertheless 
invalid, absent compelling JUStIEYCation, if in practice TF 
benefits or burdens one race more than another would be far 
reaching and would raise serious questions about, and perhaps 
invalidate, a whole range of tax, welfare, public service, 
regulatory and licensing statutes that may be more burdensome 
to the poor and to the average black than to the more affluent 
White". Add to race the other classifications specifically 
enumerated in s. 15(1) of the Charter (and others which are 


not), and the implications of recognizing constructive 
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discrimination may expand. As Justice Rehnquist recognized in 
Jefferson v. Hackney, "given the heterogeneity of the Nations 
population, it would be only an infrequent coincidence" when a 
law did not have a disproportionate impact on some group. 
Insofar as there is doubt about the validity of the 
constructive discrimination doctrine, as expressed in the U.S. 
Caselaw under the 14th amendment, overloading the courts’ 
caseload for the purpose of constructive discrimination claims 
is not justified. The courts may be reluctant to impose a 
section 1 test which creates a heavy onus for government if 
constructive discrimination claims are held to be within the 
scope of section 15. The courts may consider it necessary to 
permit the government greater leeway in justifying 
infringements than they would if the government were held 
responsible under the Charter only for their intentional acts. 


Recognition of constructive discrimination may involve 
the courts in usurping the role of the legislature. The courts 
may attempt to replace the judgment of the legislature with 
their own. One example illustrates this particular concern: 
most pension plans establish delayed vesting, that is, the 
contributors become entitled to a pension at retirement only 
after they have worked for the employer for a specified period 
of time, say, ten years. If they leave the employer before the 
ten years has elapsed, they receive only a return of their own 
contributions. This ten year delay may have a disproportionate 
impact on women who are less likely than men to work in one 
place for ten years. In establishing a remedy in such a case, 
it is.ergued,. the, courts might begin. to calculate the proper 


period for vesting and impose it on the government. 


Finally, the fact that the wording of section 15 is 
ambiguous indicates that it was not meant to proscribe 


constructive discrimination. Most of the contexts in which it 
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has been held that constructive discrimination is prohibited 
have expressly prohibited it. The English Sex Discrimination 
Act and the Race Relations Act both explicitly prohibit 
constructive discrimination. Other countries have similarly 
expressly prohibited constructive discrimination. For example, 
the Luxembourg legislation respecting equal treatment for men 
and women in employment prohibits the use of terms in 

CONGit LONS“Or CLLcer law" whichys aLenougne vackinguexpLrciu. 
reference to the person's sex, result or in imply 
discrimination on grounds of sex". Dutch law also prohibits 
constructive discrimination in employment law; one example 
cited is that reference to "bread winner" in payment of bonuses 
will be null and void in so» far as it results in discriminatory 
effects by making them available primarily to men (92 EIRR 
(Sept'81), 21). The Norwegian Act respecting equality between 
the sexes proscribes “any act whose practical effect is such 
that one sex is unreasonably placed at a disadvantage in 
relation to the other". The South Australia Sex Discrimination 
Act proscribes constructive discrimination by using the 
disproportionate impact approach... In Ontario, Lacourcierée JA. 
was of the view in O'Malley that the amendment to the Ontario 
Human Rights Code explicitly prohibiting constructive 
discrimination (section 10 of the 1981 Code) was significant in 
this respect: "If the legislature had intended before 1981 to 
prohibit discriminatory results regardless of motivation or 
intent, it could easily have used the language adopted by 
Céngress “in 1 ts “CivileRigntsmAcy Caglo fe, Olathe language now 
adopted in ’s Jl} of therontario, duman ckights "code ™, The same 
point was made by the majority of the Federal Court of Appeal 
in Bhinder. And where it is not expressly prohibited under the 
equal protection clause of the 14th Amendment, the United 
States Supreme Court has not upheld constructive discrimination 


cases. 
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Implications of this Approach 


Excluding a recognition of constructive discrimination 
would mean that the members of certain groups, such as the 
disabled, would find that the Charter was less effective in 
helping them attain equality than it might be if constructive 
discrimination were recognized. However, this approach asserts 
that the Charter is not intended to deal with all questions of 
equality and if section 15 does not sustain an interpretation 
that it includes a prohibition of constructive discrimination, 
it is not sufficient that the members of certain groups will be 
excluded from making claims under section 15. The danger of 
recognizing constructive discrimination is that it may lead the 
courts into the jurisdiction of the legislature. The American 
cases discussed above indicate that serious’ political 
questions arise out of constructive discrimination claims (such 
as municipal zoning or voting constituencies). While the 
legislature may not wish to discriminate against any particular 
group, it nevertheless may find it difficult to implement 
certain kinds of policies without their having a 
disproportionate effect on members of a particular group. 

These problems can be avoided if we held the legislature 
responsible only for that discrimination which it clearly meant 


to impose. 
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SUMMARY OF PAGES 281-298 


5% The treatment of the enumerated grounds 


Issue is whether discrimination on all grounds should 


be subject to the same standard of review under section l. 


Discussion of the treatment of various grounds by 
witnesses before the Joint Committee, suggesting that 
discrimination on certain grounds be scrutinized more Strictly 
than oh other grounds, and of the American jurisprudence in 
which certain ground do receive Strict scrutiny while most 


grounds receive minimal scrutiny. 


(a) © Approach 1: “Different Classes, Different Tests 


This view holds that discrimination on certain grounds 
should be subject to a stricter standard of review than 
discrimination based on other grounds, such as race. 
Discrimination based on race (for example) is frequently 
hostile and therefore deserves strict review, while 
discrimination based on other grounds may be paternalistic and 
might be said not to require equally rigorous SCrutcunvierne ate 


cases. 


Supported by section 27 and section 28 of the Charter, 
by academic writings and by American jurisprudence. 


(b) Approach 2: One section, One test 


This view holds that all the grounds should be Subject 


to the same standard of review under section 1. Based on lack 
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of differentiation in section 15's enumeration of the different 


Classifications. 


Implications of the Approaches 


Approach 1 would permit government to justify 
discrimination on some enumerated grounds more easily than 
discrimination on other enumerated grounds. Approach 2 would 
make it equally difficult for government to justify 


discrimination on any of the enumerated grounds. 
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Day The treatment of the enumerated grounds 


The anti-discrimination clause in section 15(1) 
enumerates certain protected grounds. Some of these grounds 
have been treated differently from other grounds in human 
rights and U.S. caselaw. In particular, discrimination on the 
basis of age and disability have been subject to less strict 
examination than have discrimination on grounds such as race 
and colour. Discrimination cn the basis of sex has been 
treated in various ways, often less rigorously than racial 
discrimination. Section 15 gives no indication that the 
enumerated classes are to be treated differently from each 
Other. Nor does section 1 indicate that a different test 
should be imposed on government in relation to some grounds, 
although it will no doubt be easier to produce evidence that an 
infringement of certain of the grounds is justified than is the 


case for other classes, 


Prior to setting out two approaches to this issue, we 
consider two sources relating to the treatment of the listed 
grounds: testimony before the Joint Committee and American 


caselaw. 


(a) Sources 
(i) Joint Proceedings 


Several of the groups appearing before the Joint 
Committee recommended that various grounds be treated 
differently. Most of the witnesses appeared to apply the 
distinction at the section 15 stage rather than at the section 
1 stage. The distinctions would have resulted in a higher onus 


being placed on government in justifying an infringement on the 
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basis of sex or race, for example, than on a plaintiff claiming 


an infringement on the basis of, Say, age. 


The National Association of Women and the Law 


recommended the following: 


15(1) every person shall have equal rights 
in law including the right to equality 
before the law and to the equal protection 
and benefit of the law; and 


(2) a compelling reason must be shown for 
any distinction on the basis of sex, race, 
national womlvethnicaobigin; colourtor 
religion (Joint Proceedings, 22:59). 


Some discrimination on the specified grounds would be allowed 
under this test. The Canadian Advisory Council on the Status 
of Women also suggested a specific section 15, subsection (1) 
of which was the same as suggested by NAWL, followed by: 


(2) Such equal rights may be abridged or 
denied only on the basis of a reasonable 
distinction. ‘Sex, race, colour, national 
Origin or religion will never constitute a 
reasonable distinction except as provided in 
Subsection (3) (Joint Proceedings, 9:127). 


Accordingly, no discrimination on those grounds specified would 
be allowed, except to allow affirmative action as provided for 


by subsection (3) (Joint Proceedings, 9:138). 


It iS apparent from the testimony that the women's 
groups were concerned that if no standard were specified, a 
reasonable ("rational basis") standard might be applied to all 
groups with the result that stereotypical assumptions about sex 
might influence the courts" treatment of sexual 


discrimination. These groups were concerned lest the confused 
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state of American practice would be imported into Charter 
jurisprudence (Joint Proceedings, 9:127 and 151: also 22:67-68). 


Although the Committee did not vote on a two-tier 
test, there was sufficient discussion around this point that 
Parliament could have? included? itiin ithescharten, vet tdidqmot. 
A proposed amendment to establish the dual standard was 
withdrawn when the amendments to extend the enumerated grounds 
were rejected (Joint Proceedings, 48:20). This could be read 
as a rejection of a two-tier or dual standard test, 
particularly since section 1 appears to establish a single test 
in relation to all sections, Including section 15.” It may ibe, 
however, that the federal government expected the courts to 
apply different standards to different grounds. According to 
the Deputy Minister of Justice, the use of "in particular" 


underlines 


that there are some grounds which are more 
invidious than other grounds. 


It would be open to the court to add to the 
list...But perhaps the test which would 
apply there would have to be a higher one 
than the test which may be applied in the 
case of those grounds which the clause does 
underline (Joint Proceedings, 41:24). 


The application of the term "higher" test to the added grounds 
Suggests that the higher onus would be on the plaintiff (to 
prove discrimination) at the section 15 stage. The alternative 
would be to impose a lower standard on the government to 
justify an infringement of the equality rights of a member of 
an unenumerated (but judicially recognized) group than to 
justify an infringement of the equality rights of a member of 
an enumerated group. 
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(ii) The American Experience Considered 


The idea of treating grounds of discrimination 
differently has been applied in the United States under the 
14th Amendment equal protection analysis. The equal protection 
clause of the Fourteenth Amendment of the United States 
Constitution simply provides that "No state shall...deny CONT 
person within its jurisdiction the equal protection of the 


Laws"; 


Constitutional adjudication under a provision as vague 
and open-ended as the U.S. equal protection clause forced the 
courts to balance competing interests with claims to judicial 
protection, and so the courts proceeded cautiously in choosing 
which among those interests were to receive special 
Constitutional. recognition. “Section I5“ofsthe Charter, 
however, singles out particular groups for special protection; 
to this extent the balancing process has already been 
performed. There are, of course, countless other forms of 
discrimination which are not expressly enumerated, and the 
language of s. 15 provides fer the possibility of judicial 
review of discrimination based on "non-enumerated" grounds as 
well, although this question will not be dealt with in this 
Dai; 


Remembering the Supreme Court of Canada's caveat that 
"American decisions can be transplanted to the Canadian context 
only with the greatest caution" (Southam), the aspect of 
American equal protection analysis which might be useful to 
Canadians is that which centres on the criteria that determine 
the bounds of reasonable classification. How can the court 
identify those instances where discrimination based on an 
enumerated ground is justified? Although American equal 


protection doctrine is still in flux, a basic "two-tiered" 
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framework has emerged. 


The. \"ratronalibasiswatest sons minimal scruciny, )Ls 
applied to the bulk of legislative classifications (for 
example, age-based classifications: Massachusetts Bd. of 
Retirement v.\Murgua, 42, 7/¢UJS 50 ff) 96n5.cte 2002 11976 wance 
Vee Bradley, 440/052 93309797) )\.*. Thewactiony alt the: leqisiacure 
is presumed to be valid and the statute is upheld if the means 


are rationally related to any legitimate state goal. 


And usually that rational classification 
requirement was readily satisfied: the 
courts did not demand a tight fit between 
Classification and purpose; perfect 
congruence between means and ends was not 
required; judges allowed legislators 
flexibility to act on the basis of broadly 
accurate generalizations and tolerated 
considerable overinclusiveness and 
under-inclusiveness in classification 
schemes (Gunther, 670). 


The "strict scrutiny" test is applied to protect 
"suspect classes" from discriminatory legislation. Under this 
standard, the legislation will be upheld only if the government 
can demonstrate that its legislative objective was compelling, 
and that the means chosen to reach that objective are 
necessary, that is, that the same result could not have been 
achieved by more carefully tailored legislation. Strict 
scrutiny is applied to legislation which classifies on the 


basis of race or national origin. 


The result of the two-tier approach was scrutiny that 
was either’ *'strictsinwtheory sands fatal in factiestor ]? minimal 
scrutiny in theory and virtually none in fact" (Gunther, 671). 
Although the two-tiered analysis has not been formally 
abandoned "[i]n fact, the modern exercises of review in equal 
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protection cases do not conform to that Simple, bifurcated 
Pattern" (Gunther, 672). The most important addition has been 
a third "intermediate" level of scrutiny, a compromise 
developed to accommodate the Supreme Court's refusal to accept 
SEX asta esuspect’ class isubject "*torstrict scrutiny (Craig tv: 
Boren pp 429 Upsesl9 10, 97S. Ch: 452901076) 2) For autatutests 
Survive this intermediate test the government must show Tie Wye 
furthers an important government objective and that there is a 
substantial relationship between the classification and the 
legislative objective. Application of this test by the 
judiciary has been uneven, with certain judges applying it as 
if it were the strict scrutiny test, and other judges being as 
deferential as they are under the rational basis test. 


The mounting discontent with the two-tier framework 
has led one judge, Thurgood Marshall, to enunciate a "sliding 
scale" test which he believes is a more accurate description. of 
the inquiry that the court has undertaken. He believes that 
the court applies "a spectrum of standards" in reviewing 


legislation and that the inquiry should focus upon: 
1) the Character of the classification in “question: 


2) the relative importance to individuals in the class 
discriminated against of the governmental benefits that they do 


not receive; 


3) the state interest asserted in support of the 


classiti cation (Murgia, 25694 


On the opposite end is Justice Stevens who claims that 
a Single standard applies to all equal protection cases. In 
Craig v. Boren, he stated that "[t]here is only one Equal 


Protection Clause... 1t.does.not. dizect. the, courts.to apply.one 
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standard -of review in some cases anda different standard in 


another case." 


The Canadian courts will also have to consider whether 
they should apply a single test under section 1 in relation to 
all the enumerated grounds or whether to apply different tests 
depending upon the ground which is the basis of the 
infringement. The approach taken will depend on a 
consideration of the implications of the single test and 


different tests alternatives. 


The ordinary observer glancing at the six enumerated 
grounds will immediately note that they are not ejusdem 
generis. Individuals who would be horrified by the notion that 
the right to vote should be denied because of a person's race 
Or sex, have little difficulty accepting a law which denies 
persons under eighteen years the right to vote. Ultimately, 
Our goal must be to develop a test, or tests, which can deal 
with all of the enumerated grounds in such a way that the 
common sense expectations of the ordinary observer will be 


realized. 


One way of looking at the various enumerated classes 
of discrimination is to distinguish them on two main grounds: 
1) Historical patterns of animus and 2) Accuracy of 
generalizations. This view is presented here as further 


background to the discussion of approaches in the next section. 
(1) Historical Patterns of Animus 
Racial and religious discrimination have often been 


based on feelings of hostility and intolerance. Age 


discrimination, and discrimination against persons with a 
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mental or physical disability, on the other hand, may more 
easily be seen as often based on erroneous assumptions about 
the effects, of, ade .corehandi cap, onvjability wiNote,. Harv... LlaRa, 


383-4; Tarnopolsky, Discrimination, 228). 


This is not to suggest that the aged and disabled have 
not suffered from the discrimination directed against them; in 
particular, in employment, significant deprivations have been 
imposed. But the effect of racial hostility, at least in the 
United States, has been to exclude the often despised group 
Crom wwarticipaiti on pin «the spold tical processic% Ass airesults, the 
American courts have interpreted the equal protection clause as 
a mandate to provide these isolated groups with extraordinary 


protection from the majornitarian, political..process.** 


The American courts have refused to extend this 
extraordinary protection to persons discriminated against on 
tie basis "of mage 44 The rationale fom thissdustinckion pis itnat 
although "the treatment of the aged...has not been wholly free 
of discrimination, such persons, unlike, say, those who have 
been discriminated against on the basis of race or national 
Origin, have not experienced a ‘history of purposeful unequal 


treatment'" (Murgia; Vance v. Bradley). 





* For a summary of the historical background of voting 
discrimination in the United States, see South Carolina v. 
Katzenbach, 828 20USSsa S01 NCL966) per “Chieh Justice Warr én, 
and see Schmidt, Principle and Prejudice. 


*e ".).  [P]rejudice against discrete and insular minorities may 
be a special condition which tends to curtail the operation 
of those political processes ordinarily to be relied upon 
LoOuprotect minoni ties wandiva icon may call ctor ta 
correspondingly more searching judicial inquiry" (Carolene 
Products, nore 4). 
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The ‘history of purposeful unequal treatment’ has not 
been the same in Canada as in the United States. The fact that 
the American equal protection clause was the product of a war 
against slavery, while section 15 of the Canadian Charter is 
the product of quieter times, might limit the value of the 


American jurisprudence on this point. 


(2) Accuracy of Generalization 


There’ is’ nothing anherent im race prcolouri, melzgvon vor 
national or ethnic origin that Supports any correlation between 
those characteristics and ability: "To be sure, every decision 
based on race is not economically irrational in the sense that 
it lacks support in a statistical correlation between race and 
ability toyperformiwellat’avpar ti cular jon 9 seuUG wet em souL ce 
of any correlation must be found in factors such ‘as past 
discrimination, cultural deprivation, history or the like" 
(Note, Harv. L.R.). Sex is different. Although there are 
numerous racial and ethnic groups, with respect to sex there 
are only two possible classifications, and it is far easier to 
define who is a male or female than to define membership in a 
race or ethnic group. With respect to characteristics 
considered to be sex-specific, those characteristics attach,to 
virtually all members of each group. As a result, there is a 
correlation between sex and certain abilities (e.g., the 


ability to become pregnant).* 


Age is differentiagqgin. Db "Age tis “ab some pointe 


inherently related to ability" (Note, Harv. L.R.). There is a 





* For a specific illustration, see Swinton, "Regulating 
Reproductive Hazards in the Workplace". 


=< 290== 


general relationship between advancing age and decreasing 
physical ability. At the opposite end of the age spectrum, 
there is an age below which no one, no matter how precocious, 
has the maturity or mechanical ability to control a motor 
vehicle. Finally, mental or physical disabilities are, as the 


word "disability" makes clear, inherently related to ability. 


These distinctions may be significant factors in 
establishing the appropriate analysis for Canadian courts to 
apply when considering a section 15 equal protection claim. In 
discussing this issue the analysis begins with what seems to be 
an undisputed assumption: that the courts should and will 
subject legislative classifications based on race to the most 
intensive review--that the snuseowis be on the government to 
demonstrate that its objective was compelling and that the 
means chosen to meet that objective are necessary, that is, the 
same result could not have been achieved by more carefully 
tailored legislation. Should this same level of judicial 
review be applied to each of the classes enumerated in section 
15 of the Charter, or do the differences between these classes 


require the court to undertake different levels of scrutiny? 


(b) Approaches 


CJ Apomcach. Die Leo, CLoesed, Liter ent fests 


The first argument in support of this approach is that 
the factual differences between the enumerated classes invite 
different levels of judicial scrutiny. The hostile motivation 
historically behind discrimination based on race, and some 
other grounds, should compel the courts to be especially 
suspicious and strict when reviewing legislation which 


discriminates on these grounds. By contrast, the motivation 
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behind discrimination based cn age and mental or physical 
disability has usually been paternalistic, the, (albeit 
misguided) intention being not so much to disadvantage these 
groups as to protect them. It can be argued that such persons 
are not so politically powerless that they require 
extraordinary protection from the majoritarian political 


process. 


It has been argued as well that there is a distinction 
between maximum age classifications and minimum age 
classifications. "[T]he members of the class disadvantaged by 
a maximum age classification suffer permanent injury; unlike 
membership in minimum age classifications, ‘maximum age' class 
membership, once achieved, is never lost. Consequently, it is 
argued that it is reasonable to scrutinize this classification 


more carefully than one involving minimum age" (Larkin, 1976)*. 


It 1S argued that these distinctions Support a 
"two-tier" or’ perhaps) a "slidingsscale"’ equal protection 
framework. Intensive review for discrimination based on race, 
national or ethnic origin, colour, religiond andgiiffethe 
American experience is not followed, sex, and some lower level 
of scrutiny akin to intermediate scrutiny for discrimination 


based on age and mental or physical disability. 


ee 2 el a pe aR DRE og Bee oA) Es. 
* On the other hand, persons subject to "minimum age" 

classifications are generally under eighteen years of age, 
and’are therefore’ tnable to yote?ethey may not be a 
"despised Minority” .~ but. they certainly are excluded from 
participation in the political process, and this fact 
Should entitle them to extraordinary protection from the 
majoritarian political process. As well, although 
individuals in the minimum age group will move-out of it as 
they grow older, that’ group;/as-a group, remains 
disadvantaged as long as the discriminatory. rulevds vin 
effect. 


~— 2 


Although section 15(1) makes no distinction between 
the several enumerated classes, support for the "two-tier" 
analysis can be found in other sections of the Charter. 


Section °27 “of “the Charter "provides: 


This Charter shall be interpreted ina 
Manner consistent with the preservation and 
enhancement of the multicultural heritage of 
Canadians. 


A person's ‘race, national or "ethnic ‘origin’, "colour “and religion 
are the fundamental ingredients of his or her multicultural 
hepitage. "in Rev. "Videorlicks, Tarnopolsky J.A., delivering 
te “opinion of Ene ‘court, ‘referred “to section 2/ Of Ste Charter 
and stated: "Religion is one of the dominant aspects of a 


culture which it is intended to preserve and enhance". 


Similarly, Section 28 provides: 


Notwithstanding anything in this Charter, 
the rights and freedoms referred to in it 
are guaranteed equally to male and female 
persons. 


The incluswon of sections’ 27 and 28 of the Chanter , both tof 
which are free of the non obstante clause in section 33, may 
demonstrate a conscious understanding on the part of the 
framers of the Charter that these particular characteristics 
were of unique constitutional importance. Read together, 
sections 15, 27 and 28 can support the conclusion that 
classifications based on race, national or ethnic origin, 
colour, religion and sex require more intensive judicial review 
than classifications based on age and mental or physical 


disability. 


Professor Tarnopolsky (as he then was), has suggested 
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that a two-tier framework would be appropriate for the grounds 
of discrimination enumerated under section 15. He states that 
"in light of the fact that some of the listed grounds, such as 
age and mental or physical disability, are clearly subject to 
bona fide qualifications or requirements, a less stringent test 
might be applied to these grounds similar to that of 
‘intermediate scrutiny' in the United States" (Tarnopolsky 
"Rqauality Rights"; 254, °-255;—8n0909, (Canada) Act, So) ee ne 
intuitive feeling’ thattlage jand disability differ yfrom thereter 
enumerated grounds, coupled with the fear that a single level 
of scrutiny will lead either to twelve year old voters or less 
judicial protection for racial minorities, makes the two-tier 


framework a credible approach. 


Implications of this Approach 


A "two-tier"or "“sliding-Sscale” equal protection 
framework could accommodate the common sense expectations of 
the ordinary observer. Race-based classifications will 
invariably be struck down unger the more intensive review. 
Classifications based on age or disability will more likely be 
upheld under the less intensive review. The right to vote 
provides a good example. Since there is no correlation between 
race and the ability to vote, a voting law which discriminates 
on these grounds will be invalidated under strict scrutiny. 

But the existence of persons under the age of 18 who could 
intelligently cast a ballot would not invalidate an age-based 
voting law because the lower level "intermediate" scrutiny does 
not require a perfect fit, only. a substantial relationship 
between the classification and the government objective. 
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(ii) Approach 2: One Section, One Test 


Justice Steven's admonishment that "[t]here is only 
one Equal Protection Clause...It does not direct the courts to 
apply one standard of review in some cases anda different 
standard in another case" (Craig v. Borens) is equally 
applicable to the Canadian Charter. In fact, as indicated, an 
examination of the negotiations which preceded the proclamation 
of the Charter demonstrates that explicit recognition of a 


two-tier framework was considered but rejected. 


Even so, many people have some difficulty with the 
notion that a single level of scrutiny can be applied to all of 
the classes specifically enumerated in section 15. Rejection 
of a single level approach to equal protection is generally 
predicated on the fear that the application of strict scrutiny 
to age and mental or physical disability will frustrate the 
common sense expectations of the ordinary observer. But closer 
examination will reveal that this fear is unfounded. In fact, 
strictrascEutiny ‘can apply: toi such different class#ficatbions 


precisely because of their difference. 


Strtrectiysermtinye as fatal torewacialuclassitications 
because there iS no inherent correlation between race and 
ability. But as the correlation between a characteristic and 
ability rises, so too does the likelihood that use of that 
classifi cation? widlesunvive strict scrutiny® Ager rs’ at some 
point inherently related to ability, and so some age-based 
Classifications are likely to survive strict scrutiny. Mental 
or physical disability is inherently related to ability, so 
that even under the strictest scrutiny a disability-based 
classification will survive if it is based on an accurate 


assessment of the disability. 
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Disability-based classifications will make up the 
easiest cases. For example, a law prohibiting blind people 
from operating a motor vehicle could withstand strict 
Scrutiny: the compelling government objective is public 
safety, and the statistical fit is perfect, there are simply no 
blind persons capable of safely operating a motor vehicle. 
Strict scrutiny will only invalidate those laws based on 
erroneous assumptions about the effects of disability on 


abality< 


Age-based classifications do not lend themselves to 
easy solutions. The minimum voting age presents the greatest 
dilemma because it involves not only an age-based 
classification, but a fundamental right guaranteed by section 3 
of the Charter. No one would deny that there are persons under 
the age of eighteen who possess the knowledge and maturity 
necessary to register an intelligent vote. Denying such minors 
the right to vote simply because of their age is a prima facie 
violation of section 15 of the Charter. Would not the strict 
scrutiny test require the government to abandon the age-based 
Classification and replace it with an age-neutral 


Classification based on ability? 


The strict scrutiny test requires a compelling 
government objective--in this case the government interest in 
Promoting intelligent and responsible exercise of the 
franchise. The next question is whether the means chosen are 
necessary, that is, that the same result could not have been 
achieved by more carefully tailored legislation. On the 
assumption that maturity and experience are relevant to 
intelligent and responsible voting, a minimum age law really is 
the only means acceptable in a "free and democratic society". 
The only alternative would be individualized testing, and any 


scheme that tried to test maturity of political outlook on a 
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case by case basis would be both undesirable and unworkable. 
What would the criteria be? Not literacy, because illiterate 
people can be both intelligent and responsible. And how would 
one fashion a test that was not dangerously subjective? In 
Katzenbach, Chief Justice Warren described the various 
"literacy" and "good character" tests "designed to deprive 
Negroes of the right to vote". Individualized determinations 
are not a viable alternative, and, therefore, unless the 
government grants infants the right to vote, some age cut-off 


must be chosen. 


Once it is agreed that an age-based classification is 
necessary to achieve the compelling government objective, the 
Only question left is, "what age?" Why not seventeen years 
old, or sixteen? Once the courts accept the fact that an 
age-based classification is demonstrably justified, they will 
likely defer to the legislature's decision regarding the 


demarcation so long as it falls within a reasonable range. 


Forethe court “to ‘defer to 'the Legislature’ is; 
admittedly, a departure from the strict scrutiny test as 
applied by the United States Courts. There really is, however, 
no verifiable basis for justifying any given age as the 
appropriate demarcation for obtaining the franchise. To test 
whichever age is chosen by the "'compelling interest' standard 
is really to deny a state any choice at all, because no state 
could demonstrate [the necessity of] drawing the line with 
respect to age at one point rather than another": Oregon v. 
PLenei 1 A00s to. 12 OS Cee 6 1 O70} 


To that extent, perhaps this position acknowledges 
that age must be treated somewhat differently from the other 
enumerated classes. But this unique treatment is only at the 


secondary stage, after a finding has already been made that an 


So 


age-based classification is necessary. 


The minimum driving age presents a slightly different 
problem. In this situation the government already makes 
determinations on a case by case basis by requiring people to 
pass a driving test. Why does the government not permit 
individuals under sixteen years of age to demonstrate their 
driving skills? The answer. is that a. driving test is a limited 
Practical measure of maturity and judgment. Because these are 
relevant to safe driving, a minimum,age, law. is, the: safest 
practical predictor of these characteristics. A similar 
analysis can be applied to almost all restrictions imposed on 


minors, 


Implications of this Approach 


The foregoing analysis demonstrates that many age 
based classifications and even more disability-based 
classifications will survive even the most intensive review. A 
student of American constitutional law might find this result 
somewhat suprising, because in the United States strict 
scrutiny is “strict) in theory and fatal in fact."* But that is 
because the Americans@apply stricti scrutinyonly sto 
Classifications based on race or national origin. And as we 
have already observed, the correlation between these 


Classifications and ability is non-existent. It is precisely 


Re a LAGS N  e RaN ev a Dd Jas a hel igh colder. é el All 
* Exceptions to this pattern are Korematsu v. United States, 
323 U.S. 214 (1944) which upheld a military order during 
World War II excluding all persons of Japanese ancestry 

from designated West Coast areas, and Fullilove v. 
Klutznick.,,.100..S.Ct 2 7.58541980) ga uphodiddincsias med ema)! 
government affirmative action program. 
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because age and mental or physical disability are often closely 
related to ability that classifications based on these grounds 


Will often Survive strict scrutiny. 


Thus, a single level of intensive review will 
accommodate the common sense expectations of the ordinary 
observer. If the foregoing analysis is correct, many cases 
will be decided the same way whether age and disability are 
Bip ject to strict scrutiny or tmntermediate Scrutiny. And 7. os 
course, if a statute will survive strict scrutiny, the judges 
need never decide whether a less exacting level of review is 


appropriate. 
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or The treatment of non-enumerated grounds 


The issues here are how the courts will determine 
which groups to add to the list of protected grounds and how 
they will apply section 1 to the groups they do recognize. 
Again, this paper considers some preliminary matters before 
setting out the different ways the non-enumerated rights might 
be treated. The discussion is completed by considering some 
examples of cohesive groups or classifications which are likely 


to receive judicial attention. 


(a) The section 15 list is not exhaustive 


The inclusion of certain prohibited grounds suggests 
that discrimination occurs when treatment or the effect of a 
law or practice is based not on an individual's actual merits, 
but on an individual's perceived or actual membership in a 
paneue lar -qroupe This contrasts with the varrous cother 
freedoms and rights (as in sections 2, 3, 6(1), and 7-14) which 
do not require«proch of discriminationy Tocshow Rh have’ been 
denied freedom of expression, I do not have to show that it has 
been denied to me because I belong to a specific class. By 
contrast, if I want to show that I have not received the equal 
protection sof the law, the wordingsof section 15 suggests that 
I must show that my perceived or actual membership in a 
protected class is the reason I was denied that right. (A 
different view is set out at pp.215-226; for the purpose of the 


present analysis, this view is not pursued.) 


However, the list of grounds is apparently not meant 
to exhaust the groups which may be protected from 
discrimination under section 15. Rather, it would seem that 


the list of classes in section 15 was intended to be 
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open-ended. The Deputy Minister of Justice testified before 
the Joint Committee that "We are confident in the department 
that what the clause says here would entail...an...open-—ended 
list of possible grounds for discrimination" (Joint Proceedings 
41:18). However, a contrary view was perhaps implicit in his 
comment, that ."It.would,have to be open to“[the courts] to 
decide whether there are additional grounds...." (emphasis 
added). Although the overall tenor of his remarks supports the 
open-ended approach, the wording could have been clearer. For 
example, Article.2.1 of the International” Covenant on Civil ana 
Political Rights states that member states undertake to respect 
and ensure "the rights recognized in the present Covenant, 
without distinction Of-anyekind esuch as*race Pcotounm sex, 
language, religion, political or other opinion, national or 
social origin, property, birth or other status". Such wording 
Makes it clear that the list is not exhaustive ("without 
distinction of any kind") but that the enumerated grounds are 
an illustration of others which might be protected ("such as 


race...othermrsta tus): 


However, the real issue seems to be not whether 
non-enumerated grounds should be given protection, but rather 
which additional grounds will be judicially recognized. This 


issue is discussed in the following sections. 


(b) Principles guiding judicial recognition of 


non-enumerated grounds 


This section presents some possible guidelines which 
the courts might follow in determining whether to add a group 
to the list under section 15. The analysis is premised on the 
assumption that while the enumerated classes do not exhaust 


section 15's protection, not all conceivable forms of 


ae 


discrimination will result in standing to challenge government 
action under section 15. This appears to have been the intent 
of the government. After explaining that section 15 was 
intended to be open-ended, the Deputy Minister of Justice went 
on to intimate that not all other possible grounds would be 
protected by saying that the courts "would have to accept that 
there are some grounds on the basis of which discrimination is 
not acceptable" (Joint Proceedings, 41:18 (emphasis added)). 


(4) .UhesGuidel ines 


The guidelines tentatively suggested below are the 
following: (1) the group has received statutory protection 
from discrimination; (2) the group has been subject toa 
pattern of discrimination; (3) the major characteristic 
defining the group is not easily changed by the individual; (4) 
the group.is a discrete and cohesive class; (5)_it 1s not 


economically based. 


These guidelines were developed from a consideration 
of the characteristics underlying the grounds already included 
in section 15. It is hypothesized that the kinds of classes 
which have the greatest chance of obtaining inclusion in the 
Charter are those which in some measure conform to the 
characteristics of the enumerated classes. This approach 
should probably not be followed strictly. It is based on 
traditional statutory interpretation, that is, the canon of 
construction that a word is limited by that which follows it -- 
the term discrimination in section 15 may be shaped by the 
examples following the term. However, interpretation of a 
constitution does not depend on such traditional rules and 
therefore, we should not assume that the phrase "in particular" 


is intended to limit the broader term "discrimination" in any 
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way, including the nature of the grounds protected. 


These principles or any other principles developed by 
the courts may not be clearly articulated by the courts when 
deciding whether a member of a particular group should be given 
standing to"bring a section 15 claim. “The courrs’ may be more 
likely to state reasons why a group is not recognized, rather 
than to set out a set of principles against which to assess 
groups. Nonetheless, this paper sets out possible principles 
for the purpose of indicating the kinds of groups which may be 
included to assist in the assessment of the arguments which may 


be made in any particular case. 


In the paragraphs immediately following, there is a 
discussion of the analysis by which each proposed guideline was 
extrapolated from the grounds protected by section 15. 
Thereafter the paper will illustrate the use of these 
guidelines by assessing some possible new grounds in light of 


them. 


(1) * Protection “ine Human" Rights statuces 


The enumerated categories are those which have already 
received protection in various Canadian human rights statutes. 
Race was the subject of the first anti-discrimination 
legislation. Religion is also a “traditionally" recognized 
ground. Age was first recognized as a prohibited ground of 
discrimination over twenty years ago when it was first added to 
the British Columbia human rights legislation in 1964 
(Tarnopolsky, DisScrimmnacirony; 2era)s “96x Was added” CO™tie=p.Cy 


Act in 1969 (Tarnopolsky, Discrimination, 225). 


Among the enumerated categories, disability has been 
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the last to be included in the protection offered by human 
rights statutes. Physical disability was first recognized as a 
protected ground in interpretation of the B.C. legislation in 
1976 (Tarnopolsky, Discrimination, 304) and has generally until 
recently been limited to physical disability. Disability was 
included in the Charter only in the fourth version after many 
groups had testified it should be included in the list. The 
major reason given by Jean Chrétien for not initially 
responding to these requests to include disability was the 


OLtiyvyenl ty. in, detd dandged byt Jodmt Proceésdings ,Aso244); 


(2) Pattern of Adversity 


The groups protected in section 15 appear to reflect 
the general policy underlying non-discrimination provisions. 
This policy was reflected in decisions under the British 
Columbia Human Rights Code which used to contain the concept of 
"no discrimination without a reasonable cause". Certain 
grounds were stated never to constitute a reasonable cause but 
these were not considered to be exhaustive and other classes 
have received the protection of the legislation. In adding 
pregnancy to the classes, a Board of Inquiry articulated the 


policy underlying human rights legislation: 


Pregnancy is one of those conditions where 
there has been a pattern of conduct by which 
employers made broad categorizations without 
negard to,individualscircumstances aun; That 
Situation presented a classic case of what 
human rights legislation is all about. 
(Gibbs v. Bowman (1978), quoted by 
Tarnopolsky, Discrimination, 138). 


The -mador.peint here-is\)ethaktithere hassbeenna -pattern of 
conduct which offends human rights legislation. This means 
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that a history of decision-making based on general perceptions 
has occurred in relation to this particular characteristic. 
That history is relevant if it has had adverse consequences for 


persons who have been defined by that characteristic. 


(3) °°) .Inmmitabi ley 


With the possible exception of religion, the grounds 
protected by section 15 are characteristics which one cannot 
change. While age is not strictly immutable in that we all 
grow older, it nevertheless is beyond our abilities to change 
our ages at will. One might argue that religion represents a 
voluntary assumption of beliefs; yet in another way, religious 
beliefs, by their nature, are an integral part of one's 
identity and cannot be easily changed or renounced. Human 
rights legislation has extended the protected grounds, again 
usually, but not always, to other "not easily changed" or 
"near-immutable" characteristics. Some have added ancestry 
(some use place of origin). Most statutes now include marital 
status)”"first*recognized as™a7ground in 1972 in the Alberta 
legislation (Tarnopolsky, Discrimination, 294), although this 
1S more voluntary than most of the other categories and is an 
"artificial". status, since *1i“exrvetsoniy throtqh tecal “Lian. 
A few grounds appear only in a single province's legislation 
(citizenship in Ontario's and sexual orientation in Quebec's, 
for example). 


(4) Discrete Group 


The grounds which are protected by section 15 
constitute discrete, recognized classes. Specifically 


referring to the importance of the American Supreme Court's 
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recognizing gender discrimination as worthy of prohibition, 


Tribe says: 


It is at least as clear in the case of Sex 
as it is in the case of race "that one's 
sexual identity is a centrally important, 
crucially relevant category within our 
culture’? (Tribe, 1073). 


This comment was made in the context of determining levels of 
scrutiny. It is not, it is submitted, relevant in that respect 
in the Canadian context, It is relevant to the suggestion that 
one factor to be considered in regard to determining possible 
added groups is the extent to which the group characteristic 
represents a major source of identity or serves as a discrete 


way of identifying people. 


(5) Non-economic Basis 


Another characteristic of the enumerated categories is 
that they are not in themselves economic categories, although 
they may be associated with such categories (for example, 
elderly women disproportionately live at below poverty level 
and a high proportion of disabled people are unemployed). 
Certain human rights statutes include economically-based 
categories within their protection. In Manitoba, source of 
income is included; in Ontario, receipt of public assistance in 
regard to accomodation rights; in Quebec, social condition and 
in Newfoundland, social origin are protected categories. 
However, as explained earlier in the paper, one view of the 
Charter is that it is not, in the main, an economic document 
While certain rights and freedoms may be asserted in 
furtherance of economic goals, their main purpose is not to 


advance individual economic rights. 
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A brief consideration of how economic classes do fit 
into this scheme is in order. It has already been argued that 
the Charter is not intended to be an economic document; by this 
it is meant that the Charter is not intended to be a vehicle 
for the direct redistribution of goods and resources. fThis 
does not preclude the use of the rights and freedoms for 
purposes which have incidental economic ramifications. But, in 
the context of this analysis, groups which are disadvantaged on 
the basis of economic status cannot assume they have 


constitutional protection. 


It follows from the above discussion that not all 
distinctions in legislation will be constitutionally recognized 
"classes" or categories. Only those which have the kind of 


characteristics raised above are likely to be recognized. 


(i1)>* General Examples of the Guidelines Applied 


Governments necessarily draw distinctions in order to 
carry out policy; in many instances, such distinctions will not 
be against historically disadvantaged groups but will merely be 
an unavoidable consequence of the legislation. For example, a 
law which imposes specified penalties on drivers convicted of 
impaired driving related to number of times convicted, 
discriminates between drivers who have been convicted once or 
twice and drivers who have been convicted three times. This is 
very different from a law which imposed different penalties on 
impaired drivers on the basis of age (on the ground that older 
drivers should be more responsible) or on the basis of marital 
Or family status (on the ground married persons with children 
have greater responsibilities and are therefore committing a 


greater "crime" when they drink and drive). The same comments 


= S05 = 


would apply to legislation which imposed stricter penalties on 
younger, single drivers on the basis that, having fewer 
responsibilities than older, married drivers, they were more 


reckless and more likely to drive while impaired. 


There is a difference between the legislation 
discriminating on the basis of number of convictions and the 
legislation discriminating on the basis of age or marital 
status. A plaintiff challenging the first type of law would 
not get standing to make the claim under section 15 because 
number of convictions would not be recognized as a 
constitutionally protected ground. In contrast, the other 
three laws would be’ held to be a contravention’ of section 15, 


Subject to a successful section 1 defence. 


Another illustration of the kind of group which would 
not satisfy the abovel'criteria for’ inclusion is’ the’ following. 
Assume legislation required recently qualified and future 
teachers, but not experienced teachers, to comply with certain 
requirements enacted in order to improve teachers' performance 
in the classrooms. Although there would be classification on 
the basis of experience, it would not be discrimination which 
comes within the purview of section 15. The categories of new 
and experienced teachers would not comprise the kind of 
discrete groups which constitute a recognized source of 
identification the way women/men, disabled/non-disabled and 
blacky whiter do: 


This analysis has assumed that the courts will 
determine whether a particular form of discrimination is one 
encompassed by section 15 at the intial stages of the inquiry. 
In other words, the courts would in effect dismiss the 
challenge because the applicant did not have standing under 


subsection 24(1) because she did not show discrimination on a 
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protected ground. Although the legislation classified on the 
basis of convictions or teaching experience, the Court would 
find that the third time convicted impaired driver or the new 
teacher did not have her equality rights infringed because that 


particular category is not censtitutionally protected. 


(b) The Process of Applying the Principles Guiding 


Judicial Recognition of Non-Enumerated Groups 


The process of recognizing unenumerated groups will 
likely be an evolutionary one. Although the first case brought 
by an individual on a non-enumerated ground might not result in 
recognition of that ground as protected by section 15, other 
individuals would be free to bring future cases on the same 
ground. At some point the court may agree to hear the case; in 
that instance, even if it finds the particular instance of 
infringement to be a reasonable limit, it will have granted 
judicial recognition to that class or ground as protected by 
section 15. After several cases, it could become merely a 
matter of form for the plaintiff to have to show that the 
ground is one covered’ byssection.a5v JAlbternatively, the 
Supreme Court may explicitly state that this ground is one 
equal in status with the enumerated grounds and thereafter a 
Plaintiff with that characteristic will automatically have 
standing to make a prima facie case of infringment. It is 
likely that some grounds, however, will never be recognized. 
One of the advantages to plaintiffs' claiming discrimination on 
an enumerated ground is that they do not have to go through 
this process but always have standing to make a prima facie 
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As noted above, the courts may not articulate a set of 


principles like those suggested here. Nevertheless, it may be 
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possible to discover patterns in decisions which reveal 
principles, similar to those set out above and/or others, as 


well as a method of applying them. 


If the courts apply the criteria set out above and/or 
other criteria strictly, the criteria (whatever they in fact 
are) are likely to result in the exclusion of certain kinds. of 
groups, regardless of the severity or kind of the inequality 
involved. Strict observance of the principles has the 
advantage of some degree of predicability. It may also help to 
maintain the internal consistency of section 15, in the sense 
poet at wall be read COs prohibit oniy Certain Kinds .of 
discrimination. However, one of the disadvantages of this 
approach is that there may be individuals who suffer inequality 
who are not granted standing because the particular reason or 
ground for the unequal treatment or effect is not one 
recognized under section 15. 


As well, although the Charter is not primarily an 
economic document, there may be instances in which persons who 
are poor are clearly treated unjustly. For example, 
legislation which stated that persons with income below the 
poverty level as determined by Statistics Canada could not 
attend university or live in certain housing projects would 
constitute direct discrimination against the poor. Under the 
strict observance approach, unless persons denied access to 
universities, hospitals or the housing project are able to show 
they are poor because they are in fact black or female or 
disabled, and therefore can show disproportionate impact on a 
protected ground, there may be no way to remedy the injustice 


under the Charter. 


The strict application of criteria might be 


inconsistent with a broad, liberal and purposive interpretation 


st 


Of the Chartér. “FOV Ss idesible to apply the principles in a 
manner allowing courts to respond to cases of severe injustice 
which would not be entertained by a court under a strict 
application of the principles to be dealt with under section 
15. Although the courts may still apply the principles set out 
above, the principles alone would not be determinative of 
whether the court would hear the case (unless, presumably, the 
"plaintiff" could not show the ground involved met any of the 
criteria). In addition to these principles, the severity of 
the infringement would be a relevant factor. 


Under this approach, in each case the courts would 
consider whether the ground and the infringement involved 
together constituted an interest deserving of constitutional 
protection. In some cases, the hurdle of showing a ground 
deserving of recognition would be easily crossed and in a short 
period of time, the requirement would become a formality. The 
courts would also still have the option of explicitly adding a 
ground to the enumerated list. For the grounds which would 
quickly receive judicial recognition, this process would be but 
a minor inconvenience since the courts will still recognize 
them under’this approach.” But for groups which had little hope 
of succéss” in "getting an" eecticn 15(1) under the strict 
observance method the approach would be of great value. The 
courts would not be reluctant to grant remedies to such groups 
for fear they would be a permanent addition to the enumerat2d 
list having been recognized even once, 


Marital status illustrates the advantage of this 
approach. Recognition of marital Status on the same terms as 
race, ‘or Sex could have far-reaching ramifications on the legal 
System in the area of family law and other areas which are 
expressly established on an assumption that marriage changes 


the obligations owed by one person to another. On the other 
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hand, there are instances when discrimination on the basis of 
marital status might have serious implications for the 
individual who is the victim of the discrimination, where it 
obviously has no relation to the benefit or requirement. 
Although it could be argued that this i3 a question for section 
1 and not section 15, the courts might be more comfortable with 
an approach which does not require all cases of discrimination 
on the basis of marital status to be determined under section l 
Or no such cases to be heard at all because marital status was 


not a protected ground. 


To some extent, the separation between sections 1 and 
15 would be blurred with a flexible approach and some section 1 
concerns would be considered under section 15. It would also 
be harder to predict the circumstances under which one could 
get standing. However, this difficulty would probably diminish 
over time. Balanced against these disadvantages is the 
likelihood the the courts will recognize economically-based 
groups on this approach, when there are very serious 


infingements of rights. 


(c) The standard to be applied to non-enumerated groups 


under section l 


There are three ways in which the courts could treat 
new grounds. They could apply a lower standard of review than 
to enumerated grounds, the same standard of review than to 
enumerated grounds or a varying standard of review, depending 


On the particular ground. 
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(A), 4A LOWE’ standard 


It is possible that the courts will treat the phrase 
"in particular" as showing an intention by the drafters of the 
Charter to apply a higher standard to the enumerated grounds 
than to the non-enumerated. The Deputy Minister of Justice did 
testify before the Joint Committee that the phrase "in 
particular" emphasizes that some grounds of discrimination are 
"nore invidious" than others (Joint Proceedings, 47718). 4" They 
could also come to the same conclusion simply on the basis that 
enumerated grounds are deserving OL drearer protection because 
their inclusion reflects greater politicalhor »socretal 


consensus. 


(ii) The same standard 


The courts could decide to apply the same standard to 
all grounds, seeing no justificatiom to treatithem 
differently. In Gay Alliance Toward Equality v. Vancouver Sun, 
Mr. Justice Dickson, in dictum, suggested that the failure to 
include sexual orientation in the list of grounds which could 
never constitute reasonable cause for discrimination under the 
B.C. Code "may indicate a lesser degree of protection in the 
weighing of reasonable cause". However, he emphasized "that 
there is no necessary limitation upon 'reasonable cause' to be 
read into the statute by the mere absence of reference to 
sexual orientation". A case under human rights legislation has 
no precedental value for Charter interpretation, of course. 
However, it does suggest judicial thinking in respect of this 


issue. 
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(iii) Varying standards 


Alternatively, the courts may apply a strict ‘test to 
certain non-enumerated grounds which closely resemble the 
listed grounds and a lower standard to other non-enumerated 
grounds. This assumes that similarity with the enumerated 
grounds is not one of the criteria applied by the courts in 
determining whether a member of non-enumerated groups should be 
granted standing to pursue a section 15 claim. The courts may 
then find greater justification in applying a lower standard to 
dissimilar grounds. However, even if similarity with the 
enumerated grounds is a criterion, the courts may apply 
different standards if they apply different standards to 
different enumerated grounds. In that case, a recognized 
non-enumerated ground may be subject to the same test as a 
Similar enumerated ground. For example, marital status may be 
found to be less like race or sex than like age or disability 
and therefore subject to a test similar to age or disability. 
This would be because martial status is not immutable in the 
way race or sex is; furthermore, it is more likely that marital 
status is more logically related to certain benefits to a 
greater extent than race or sex would be. (For the discussion 


of reasons to treat grounds differently, see above, pp.281-293. ) 


In the United States, when the court determines the 
level of scrutiny to be applied to an infringement under the 
equal protection clause, it considers both the group involved 
and the nature of the interest involved. The equal protection 
clause does not list any prohibited grounds of discrimination 
and, as discussed above, only a very few grounds, specifically 
race and religion, are given strict scrutiny. However, when 
contravention of equal protection on other grounds is brought 


before the court, it must decide wnether or not to afford 
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strict scrutiny to the contravention. The court discussed the 
criteria to be examined in making this determination in Plyler 
v. Doe, 102 S. Ct. 2382 (1982). The case concerned a challenge 
to a Texas statute which withheld from local school districts 
any state funds for education of children who are not legally 
admitted into the United States. 


The court, four members dissenting, held that the 
statute contravened the equal protection clause. Justices 
Brennan, Blackmun and Powell held that aliens are not a suspect 
category and that education is not a fundamental right.* 
Nevertheless, they believed that the importance of education 
and the ramifications of denying education to a class of 
children warranted more than the rational basis test as it is 
usually defined (a rational relationship with a legitimate 
state purpose). They held that the classification could not be 
held to be rational unless it furthered some substantial goal. 


Justice Brennan in stating the opinion for the court 


said: 


Several formulations might explain our 
treatment of certain classifications as 
"suspect". Some classifications are more 
likely than others to reflect deep-seated 
prejudice rather than legislative 
rationality in pursuit of some legitimate 





* Justice Marshall, joining with the majority, nevertheless 
disagreed in holding that education was a fundamental 
right. He argued that the nature of this case showed "the 
wisdom of rejecting a rigidified approach to equal 
protection analysis, and of employing an approach that 
allows for varying levels of scrutiny depending upon ‘the 
constitutional and societal importance of the interest 
adversely affected and the recognized invidiousness of the 
basis upon which the particular classification is drawn'". 


S1Sie = 


objective, Legislation predicated on such 
prejudice is easily recognized as 
incompatible with the constitutional 
understanding that cach person is to be 
judged individually and is entitled to equal 
justice under the law. Classifications 
treated as suspect tend to be irrelevant to 
any proper legislative goal. Finally, 
certain groups, indeed largely the same 
groups, have historically been "relegated to 
such a position of political powerlessness 
as to command extraordinary protection from 
the majoritarian political process." 
[Carolene Products]. The experience of our 
Nation has shown that prejudice may manifest 
itself in the treatment of some 
groups...Legislation imposing special 
disabilities upon groups disfavored by 
virtue of circumstances beyond their control 
suggests the kind of "class or caste” 
treatment that the Fourteenth Amendment was 
designed to abolish. (Footnotes omitted) 


(d) Examples of non-enumerated grounds which the courts 


may recognize 


There are a number of grounds or bases upon which 
people may suffer discrimination which were not included in the 
enumerated list. The courts have the discretion to extend the 
protection of section 15 to members of groups not listed. A 
few such grounds are considered below. The major 
non-enumerated grounds with potential for inclusion are 
political belief and marital status, both of which had 
advocates before the Joint Committee (Joint Proceedings, 5:8, 
9:59, 19:30, 22:58, 482721).. | These are discussed in some detail 
below, followed by a briefer discussion of other grounds. Each 
ground is assessed in light of the principles discussed above, 


namely: 


(1) 
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The group has received statutory protection from 


discrimination; 


(2) 


The group has been subject to a pattern of 


discrimination; 


(3) 


The major characteristic defining the group is not 


easily changed by the individual; 


The group is a discrete, self-defined and cohesive 


The group is not eccnomically based. 


(1) Political Geiiet 


(1) Human rights protection 


The Quebec Charter includes political belief as a 


protected ground. Jacques Bergeron states in his article about 


new categories included under the Quebec Charter of Human 


Rights and Freedoms that for the Commission des droits de la 


personne du Québec, any distinction, exclusion or preference 


based on the following would be prohibited: 


The adherence to or the identification with 
any ideology independently of any membership 
in a political organization; 


Membership in any organization whose aim is 
exclusively the conquest of power, like a 
political party; 


Membership in any organization not 
exclusively dedicated to the conquest of 
power, such as pressure groups, in which 
cases distinction, exclusion or preference 
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will also have to take into account any 
ideology carried by the organization to 
which the individual is identified or to 
which he gave his formal adhesion (Bergeron). 


There have been few reported cases in regard to 
political belief. In La Commission des Droits de la Personne 
nureuehbec co. Cite ve hasalie (19st), a Cc ene h TR. D/659, a group 
had been excluded from an information fair because it had 
circulated a petition at a previous fair. There were to have 
been no political activities at the fair. The Quebec 
Provincial Court found that there had been discrimination on 
the basis of political conviction. 


In La Commission des Droits de la Personne du Quebec 
c. Le College d'Enseignement General et Professional 
ot.-Jean-Sur-Richelieu (1980), 1 C.H.R.R. D/85 the complainant, 
a Marxist-Leninist, did not have her contract at a teacher's 
college renewed. The Quebec Superior Court found that she was 
"too narrow and intransigeant [sic] in her approach, favouring 
Maxist-Leninist ideology", dismissing the complaint. Of 
interest is the judge's ruling that the onus was on the 
Commission to show that the College did not renew the 
complainant's contract because of her political beliefs, not on 
the College to show that there was another reason for not 
renewing the contract or that it was justified in not renewing 
it on the basis of political belief. The onus would be (on the 
College) under the Charter. 


(2) Pattern of adversity 


Persons with political beliefs which are Significantly 


inconsistent with accepted beliefs in an organization or 
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society have been occasionally denied opportunities because of 
their beliefs. For example, professors in universities have 
been denied tenure or reappointment because of political 
beliefs. In British Columbia, the Law Society in 1950 denied 
admission to a potential member solely on the basis of his 
political beliets (Martin v. Law Society of British Columbia, 
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(3) Immutability 


Political belief is not immutable, as is race, but ied 
is often an integral aspect of an individual's 
self-definition. In this sense, it is similar to religion. 
Religion is also not immutable in the sense that race is; 
however, we do not expect people to have to change their 
reliogdonuin. orders co obtain benefits which have nothing to do 
with religion. Freedom of religious belief is recognized as an 
important element in democratic society. Similarly, the right 
to hold and express political beliefs or a political, "ereed? is 
fundamental to a democracy. While it is correct that freedom 
of expression to some extent, and perhaps to a great extent, 
would include many situations in which equal benefit or 
protection of the law had been denied because of polieiiead: 
belief, this is also true of religion; yet religion is 


recognized explicitly under section 15. 


(4) Discreteigroup 


In order to illustrate the difficulty of including 
"political belief", Jean Chrétien suggested that "Ku Klux Klan 
ideas" might be political beliefs (Joint Proceedings, 48:23). 
It should be noted that there could be restrictions permitted 
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under section 1 for political beliefs which espouse hatred for 
certain religious groups, for example. Such groups would be 
initially protected under section 15, but would likely be 
Subject to some limitation under section 1. The desire not to 
protect undesirable groups does not justify failing to protect 
all victims of discrimination on the basis of political 
belief. A member of the Committee raised the issue of 
government appointments and the possibility of "los[ing] under 
law the power ... to decide that someone who was predisposed to 
the Russian perspective, for instance, might be excluded". It 
was pointed out that section 1 would be available. Another 
objection related to substitutions of senior civil servants on 


changes in government (Joint Proceedings, 48:23-26). 


(5) Non-economic basis 


Political beliefs may encompass views about the 
economic system. However, they are not specifically based on 
economic criteria. Political belief therefore satisfies this 


Criterion. 


It appears that the major reason for not bac ludi ng 
political belief was that it is difficult to define. The 
government accepted that religion also has definitional 


difficulties. However, 


[religion] is one that has been in bills of 
rights such as the United States 
Constitution and the Diefenbaker Bill of 
Rights for over 20 years now, and the 
sensing through the courts as to what 
constitutes a firmly held and recognized and 
acceptable religious belief is a little 
easier to handle than political belief. I 
am not saying that there is any definitive 
definition of a religious belief because 
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that would be to mislead you. So there are 
problems there, too (Joint Proceedings, 
AGS 30)" 


(ii) Marital stars 
(1) Human rights protection 


Although marital status is a protected ground under 
several human rights statutes, there seem to be few reported 
cases involving discrimination on the basis of marital status. 
Of those which have been decided, some apply a straightforward 
meaning of marital status while others consider different 


interpretations. 


In Bosi v. Township of Michipicoten, (1963 )i4 4. C.Hanek. 
D/1252, Cindy Bosi was rejected for a position with the 


Township handling accounts because her husband was employed 
with the Township police force. The Board held that Bosi was 
rejected not because of her marital status but because she was 
married to a specific person. Even if the board had found 
discrimination on the basis of marital. status ,~theeavyoigance of 
a conflict of interest constituted a bona fide occupational 
qualification and requirement, in the opinion of the Board, 
since Bosi would have been handling her husband's expense 


accounts. 


In Blatt v, Catholic Children se Al G.soclervealedd), 1 
C.H.R.R. D/72, decided under the predecessor to the current 
Ontario Code, which -d?ra not include a.derin ition Of salian Leal 
status", a Board found ithat ithe :dismisoaliogk lascarnorre 
Children's Aid Society worker following the revelation that he 


lived in a common-law relationship was not discrimination on 
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the basis of marital status, as the complainant had claimed, 
but a moral judgment on "lifestyle"; such a moral judgment was 
not proscribed by the Code. 


A limited meaning was also given to "marital status" 
in.St«.Paul ts. Roman Catholic Separate. School District dNo.. 20 
vs. Canadian Union of Public Employees, Local 2268: (1982), 13 
C.HeRsR...D/9 15... Sask...0. Ba). involvang.thetermtinationvot «tie 
complainant's employment because she lived in a common-law 
relationship. The arbitrator had found the termination to be a 
violation of the collective agreement which protected employees 
against discrimination on the basis of marital status. The 
Court of Queen's Bench overturned this ruling on the basis that 
the complainant had no marital status because she had not gone 
through a ceremony recognized by law. The Court held that the 
Saskatchewan Human Rights Code, which defines marital status to 
include a common-law relationship, did not apply because the 
Respondent School District was not an employer for the purpose 
of the Code. 


This case indicates the desirability of treating 
marital status in a way one would likely treat religion: that 
is, the right not to be discriminated against on the basis of 
religion or marital status includes the right. not fo be 
discriminated against if one does not profess a religion (or is 
an atheist) or if one does not have a marital status. More 
simply, marital status can be defined to include common law 


relationships, being single, widowed and divorced or separated. 


In Bain v. Air Canada (1980), 2 C.H.R.R. D/403, the 
Tribunal dealt briefly with the issue of common-law 
relationships. Bain had been refused a ticket at the special 
family fare price offered by Air Canada. She was travelling 


with another single adult and therefore was not eligible for 
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the family fare which was available to common-law and legal 
spouses, parents and children travelling together. The 
Tribunal's decision that the family fare discriminated on the 
basis of marital status was set aside by the Federal Court of 
Appéal /in®Alr/Canada°v. "Bain (1982); "°3"°CoH ORR. D/682 On the 
ground that Bain could not take advantage of the family fare 
because she was not related to her travelling companion, not 
because she was single. If she had been married but travelling 
with a friend, she would still not have been entitled to the 
family fare. There is no discrimination if the "same benefit 
is equally denied in identical circumstances to married 


persons", 


Under the Quebec Charter, marital status is a form of 
"civil, status’ "(this’ indicates ‘that it ‘is’*a legal status’ ; 
Thus an employer's policy of dismissing single employees before 
married employees was held to be discrimination on the basis of 
civil status (La Commission des Droits de la Personne du 
Quebeci.c.) Ecole: Conduite staimoure Inc. (GSS )e. Mic MRR 
D/1451 (Que. Prov. Ct.)). Similarly, refusal to rent 
accommodation to a divorced person living alone is 
discrimination on the basis of civil status (Aronoff vs. 
Hawryluk (1981), 2 C.H.R.R. D/534 (Que. Prov. Ct.)). 


(2) Pattern of adversity 


Persons who are single are often treated differently 
from persons who are married, and persons who are in common-law 
relationships may be treated differently than are legally 
married people. In some cases, the different treatment may not 


be relevant to the marital status. 


The connection between gender and marital status is 
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illustrated by Vanderspeck v. Poole (1983), 50C.HaR. Re )D/1888 
(B.C.). Poole refused to rent a townhouse to Vanderspeck and a 
female friend with a child because the landlord believed that 
Single women cannot do repairs. The perception is not of 
course that married women can do repairs but that married women 
come with men who supposedly can do repairs. There also seemed 
to be some question of whether Poole believed a single person 
would not be reliable about paying rent. The Board found 


discrimination on the basis of both sex and marital status. 


(3) Immutabadiry 


Marital status is not immutable. For some people it 
is very easily changed. For most people, their marital status 
is voluntary. However, some persons live in common-law 
relationships because one partner is unable to obtain a divorce 
from a legal spouse. Marital status differs from race, sex, 
age and similar characterisitcs because it exists only as a 


legally established state. 


(4) Discrete group 


It is clearly possible to distinguish single from 
legally married people. These constitute two distinct groups. 
It is more difficult to identify persons in common-law 
relationships, but it is not impossible to do so on the basis 
of a criterion such as self-cesignation as a common-law spouse 


or length of cohabitation. 
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(5) Non-economic basis 


Marital status is not an economically based 


classification. 


(DLL) / <Economre sStatus 
(1) Human rights protection 


There has been some recognition of economic status in 
human rights legislation, such as social origin in 
Newfoundland, receipt of public assistance in relation to 
accommodation in Ontario, source of income applied to some 
prohibitions under the Manitoba legislation, and social 


condition under the Quebec Charter of Human Rights and Freedoms. 


(2) Pattern of adversity 


The poor have been subject to discrimination in the 
sense that assumptions are made about their ability to work, to 
engage in normal activities, to raise their children and so 
POrtn. 


(3) Immutability 


Being poor is often outside an individual's control. 
There can be a cycle of poverty resulting from the inability of 
one generation to provide adequate nourishment and intellectual 


stimulation to the next generation. 
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(4) Discrete group 


The poor may be a discrete group. 


(5) Non-economic basis 


Economic status is obviously an economic 


clasSification. 


(iv) Social Condition 


Cl Human tights protect ron 


Social condition is protected by the Quebec Charter. 
Bergeron explains that "social condition" includes "all factors 
Showing the exact relation of strength or weakness of an 
individual in relation to his status (condition) in relation to 
society (social)". This includes “the place occupied by an 
individual in a society due to his birth, revenue, education, 
and trade", but may be broader than that and may include "the 
judgment any society has on any individual and which depends on 
the mutual relations that are established". The proposed 
Manitoba legislation would include "social status" as a 
protected ground. The Newfoundland legislation includes 
"social condition". The International Convenant on Civil and 
Political Rights and the Universal Declaration of Human Rights 


prohibit discrimination on the grounds of "social origin". 


A refusal of accommcdation when the applicant was 
unemployed has been found not to be prohibited by the Quebec 
Charter in La Commission des Droits de la Personne du Quebec vs 
BOIS T1ISay os Cen. Reh. D/Go2 (Oue,. Prov, CL.)J. “NOY ‘Is 
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criminal record included in "social condition" (La Commission 
des Droits dela Personne du Quebec vs. La Ville de Beauport 
(1981), 3 C.H.R.R. D/648h(OuGCcePEOY CECE. i) pebeingmasmenber of 
the working class is apparently a "social condition" but 
refusal to rent to social assistance recipients is not 
discrimination on the basis of social condition (it is said to 
be normal because the landlord wants a tenant who can pay the 
rent) (La Commission des Droits de la Personne du Quebec vs. 
Paques (1981), 2 C.H.RoR. D/444).. By contrast, a neflisal tte 
rent to someone in receipt of public assistance would 
constitute prohibited discrimination under the Ontario Code, 
which does not expressly prohibit discrimination on the ground 


of social condition except in this respect. 


(2) Pattern of adversity 


Insofar as social condition is similar to economic 
Status, the same comments would apply to both in relation to 


the existence of a pattern of discrimination. 


(33) Immutability 


Again, as with economic status, social condition would 
be very difficult to change, although it is not immutable in 
the way race is. 


(4) Discrete group 
Since social condition as it has been defined under 


the Quebec Charter comprises several different kinds of 


conditions, it is hard to see it as a discrete category. When 
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defined economically, it simply becomes economic status and is 
discrete in that respect. People may define themselves in 
relation to social condition and may therefore be a 
self-defined group but the same difficulties arise in relation 
to the broad nature of its definition. 


£5.) Non-economic basis 


Social condition is not strictly economically based 
but it does include economically based categories and seems to 


be primarily defined in that sense. 


A prohibition against discrimination on the basis of 
social condition or social status would introduce economic 
grounds into section 15, although not all forms of social 
condition need be economic. A flexible approach to the 
recognition of non-enumerated grounds could permit the courts 
to redress injustices resulting from a person's economic 
condition without being compelled at the same time to recognize 
social condition in instances dealing with the redistribution 
of economic resources which, one view in the paper asserts, is 


not a feature of the Charter's general principles. 


(v) Family Status 
(1) Human rights protection 


Family status is protected under several human rights 
statutes, including Manitoba and Ontario. In Monk v. C.D.E. 
Holdings Ltd. (1983), 4 C.H.R.R. D/1381 (Man.), "family status" 
was defined as including the status of an unmarried person or 


parent, widow or widower or that of a person who is divorced or 
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separated or the status of the children, dependants or members 
of a person's family. In that case, Monk had been a cashier at 
I.G.A. Her husband had been a shareholder in the I.G.A. and, 
along with other shareholders had sold his shares to D.H. When 
D.H. did not pay for the shares, the ex-shareholders, including 
Monk's husband, sued him and D.H. fired Monk. The Board found 
that this was discrimination on the basis of family status for 
which there was no reasonable basis (on the ground of conflict 


of interest, for example). 


A refusal to hire a member of the family of an 
employee may be justified as, for example, when a municipality 
wishes to avoid the appearance of influence or nepotism (Ville 
de Brossard c. La Commission des Droits de la Personne du 
Quebec ét Line (1983), 04 CJH.R.R. D/1752 (Que. C.A.)). “Laurin 
had been refused employment because her mother already worked 


for the town. 


(2) Pattern of adversity 


This ground may be of importance in protecting women 
with children from exclusion from employment on that basis. 
Other examples of discrimination on the basis of family status 
might involve denial of accommodation because there are 
children in the family. Thus one can say there has been some 


discrimination on this basis. 
(3) Immutability 
Althowgh “thisstil's afottal characteristic ‘similar’ -to* race, 


it would be difficult to change one's family status without 


ending a marital relationship or divesting one's self of one's 


children. 


at least 


children 


Em Cheiy 
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added to 


gives an 
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Therefore we can say that it is not easily changed, 
at certain times of one's life. 
(4) Discrete group 
It is easy to determine whether or not there are 
in a family; people do define themselves in relation 
family status. 


5) Non-economic basis 


This is not an economically based category. 


Conclusion 


The discussion of grounds which might be judicially 
those listed under section 15, while not exhaustive, 


indication of the kinds of grounds which we might 


expect the courts to be asked to protect. The same kind of 


analysis 


can be applied to any ground upon which an individual 


might attempt to establish a section 15 claim. 
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ime Section 15(2): Affirmative Action as a Defence and as 
a Remedy 


Discussion of the meaning of the term “affirmative 
steve ons Discussion of affirmative action in the American 
context, under the Saskatchewan Human Rights Code, and under 
the Canadian Human Rights Act to show the standards which might 


be applied by the courts in assessing a section 15(2) program. 


Discussion of section 15(2) as a defence and whether 
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Discussion of section 15(2) as a remedy for an 
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nh Section 15(2): Affirmative Action as a Defence and as 
a Remedy 


Section 15(2) states that the guarantee of equality 
and the prohibition of discrimination in section 15(1) does not 
mean that special programs to help disadvantaged individuals 
and groups are prohibited: 


S051 2) SUbSeCELON: (1 )Jardoes) not, preclude 
any law, program or activity that has as its 
object the amelioration of conditions of 
disadvantaged individuals or groups 
including those that are disadvantaged 
because of race, national or ethnic origin, 
colour, ,,Enelugion, Sex,.age or mental or 
physical disability. 


(a) Background 


"Affirmative action" is not a new concept in Canada. 
Re" Tarnopoisky pointesouts. “Lormat least. theilast! decaderwe 
have witnessed in Canada the greatest affirmative action 
programme. Of all, and thaseais) the recruitment, of Francophone 
Canadians into the federal public service" (Tarnopolsky, 
Discrimination, 152). 7 Iinsaddition, special) provision: is\ made 
for language rights and religious educational rights in the 
British North America Act, continued in the Constitution Act, 
1982. However, these have not been imposed by a court, 
although the provisions have been interpreted and upheld by the 


COUrts. 


In the United States, the Supreme Court has long 
recognized the necessity of "colour consciousness" to remedy 


purposeful discrimination. Thus in Green v. County School 


Board of New Kent County, Virginia, 88 S. Ct. 1689 (1968) and 
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other school desegregation cases, the Court emphasized that the 
race of students must be considered in determining whether a 
constitutional violation had occurred and that race must be 
considered in formulating a remedy. Where a judicial finding 
of de jure segregation had been made, the Court recognized that 
colour conscious affirmative action, in the form of busing was 
necessary to remedy the situation. The question of the 
structural injunction used in these cases is discussed below, 
pp.399-400. In the Green case, Brennan J., for the court made 
it clear that its order to the Board "to formulate a new plan 
and, in light of other, Causes whieh appear open to the Board, 
such as zoning, fashion steps which promise realistically to 
convert promptly to a system without a ‘white’ SCHOOL ‘aniuld 
'negro' school, but just schools" was necessary in order to 


make its decisions in the Brown cases effective. 


In the United States, affirmative action also arose in 
relation to contract compliance. Under contract compliance, 
government contracts and sub-contracts were required to contain 
anti-discrimination clauses, beginning in 1941. In 1961, 
contract compliance required that a contractor would take 
affirmative action, not merely not discriminate. Contract 
compliance has not yet been developed in Canada, but it may 
become more! important! ine light. of section’ 15(2))0f the Charter 


which publicizes affirmative action.* 


(b) The Meaning of Affirmative Action 


Affirmative action is a special arrangement adopted in 





* For discussion see Tarnopolsky, Discrimination, 122 ff. 
See also section 25 of the Ontario Human .Rights Code, 1981. 
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order to remedy past discrimination suffered by a minority 
group and to enable its members to improve their position in 
employment, education or other areas of life. Although section 
15(2) defines affirmative action as "any law, program or 
activity that has as its object the amelioration of conditions 
of disadvantaged individuals or groups", it is not very 
specific. A brief look at other definitions employed by the 
courts, inv leqisiation and in policy contexts’ may help to 
clarify what is involved in an affirmative action program. 
Underlying these definitions is the assumption that a history 
of inequality cannot always be transcended by equal treatment 
in the present. Sometimes special treatment is necessary to 


redress the imbalance between the minority and majority groups. 


In Re Athabasca Tribal Council and Amoco Canada 
Petroleum CO. Gedy 11961), 124 Deller. (oa) 2) Te cC 0.) 7 ts 
JustbeemRntchie,;Tdissenting in7part, the Chief Vustice, Dickson 
and McIntyre JJ. concurring, stated that the proposals put 
forward by the Tribal Council "have come to be collectively 
referred “to -as ‘an “atfrirmative action eprogranci,, bec1s clear 
that its main objective was to afford the Indians insofar as 
conditions would allow, an equal opportunity with other 
inhabitants to participate in the tar sands plant 
undertaking". The program proposed by the Council included an 
native employment office and native industrial coordinator, 
full-time native recruiters, training programs funded by the 
federal government in native communities and a native business 
opportunities program sponsored by Alsands. In the Court of 
Appeal? (1980 Re012Up. ER C3 O e200. Alita. CAs} iLaycratt J.A. 
and Morrow J.A. defined affirmative action more specifically. 


Layctatt.J .An defined effiinmative paction as 


terms and conditions imposed for the benefit 
of groups suffering from economic and social 
disadvantages, usually as a result of past 
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discrimination, and designed to assist them 
to achieve equality with other segments of 
the: population... .. 


Morrow J.A., dissenting, defined affirmative action as 


a requirement to take positive or 
affirmative steps to overcome discriminatory 
practices -- to require the employer to 
Overcome the result or effect of past 
aistrimination, viz, lack’.of* work* experience 
or training in the disadvantaged racial 
group, by .Gdivingethat® group, oOrwalcemrain 
number of that group, special apprenticeship 
opportunities or job preparation with the 
ultimate object of bringing such group to 
the point or positicn where its members are 
then able to compete on equal terms with the 
majority or more advantaged.* 


Canadian human rights legislation commonly permits 
affirmative action programs. Under some legislation, such as 
the Canadian Human Rights Act and the Ontario Human Rights 
Code, it 1s speciiically staced either that an affirmative 
action program is not a discriminatory practice or that it does 
not infringe the rights guaranteed by the legislation. Other 
legislation, such as that in Manitoba, simply state that the 
Commission may approve a special plan. In some cases the 
phrasing emphasizes the prevention of disadvantages (for 
example, the Canadian Human Rights Act) while in other cases it 
may refer to promoting the position of the disadvantaged class 
(such as in the Manitoba Human Rights Act which refers to plans 
"designed to promote the socio-economic welfare and equality 


and status of a disadvantaged class of persons" defined by the 


* Other definitions in the Canadian context can be found in 
Tarnopolsky, Discrimination, 155. 
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enumerated categories). The Ontario Code uses both kinds of 


language. Section 13(1) of the Code states: 


A right, under Part .f is not antringed by ithe 
implementation of a special prograrime 
designed to relieve hardship or economic 
disadvantage or to assist disadvantaged 
persons or groups to achieve or attempt: to 
achieve equal opportunity or that is likely 
to contribute to the elimination of the 
infringement of rights under Part lI. 


The Canadian Human Rights Commission has set out the 
purpose of special programs in a manual on the criteria for 
compliance with special programs in employment. It indicates 
the philosophy of affirmative action from the point Of View of 


the Commission, at least in the employment context: 


The purpose of a special program in 
employment, as intended by the Canadian 
Human. Rigdutsi Ace, 1S) to, provide toe 
conditions which will nurture the growth of 
equal opportunity for minority group 
individuals, the physically handicapped, and 
women within the working environment. 


(c) Whether Affirmative Action is Reverse Discrimination 


One of the major issues relating to affirmative action 
is whether or not it constitutes reverse discrimination and is 
therefore impeachable on that ground. This has been the major 
source of contention in American caselaw. Section 15(2) 
appears to resolve this Gssie by making, Lt clear “chat 
affirmative action does not infringe the guarantee of equality 
or the prohibition against discrimination. Section 15(2) does 
not appear to guarantee; a right to affirmative action but is 


merely intended to preclude a successful Bakke-type challenge 
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in Canada.* Regents of the University of California tw.) Bakke, 
98 S.Ct. 2733 (1978)** involved a challenge by a white 
applicant to the special program designed to increase the 
proportion of minority doctors implemented by the University of 
California School at Davis. Under the program, siixkeen of the 
one hundred places available had been reserved LOL enor Ley 
candidates. The minority candidates who had designated 
themselves as disadvantaged in their applications were rated on 
the same criteria as other candidates but did not have to meet 
the 2.5 gpade point average) cut oft applicable to non-minority 
or non-disadvantaged candidates. Bakke, a white male, had 
applied twice,to Davis and on each occasion is «Scores were 
either close to or better than the average of the special 
candidates although slightly under the lowest acceptable score 
in the general program. He brought an action claiming he had 
been discriminated against on the grounds of race under the 
equal protection clause of the Fourteenth Amendment and under 
the Civil Rights Act of 1964. The Supreme. Court of. the United 
States split. Foun dus tices, basing their decision on the 
Civil ‘Rights Act, Lound ,ceat ti ecoroor ana. Davis violated the 
Civil Rights Act and ordered that Bakke be admitted to the 


en ena eee eee en Dae TOT me eek el SPIE nope ee Sore ne ae CES ee a 


* Another way of interpreting section dBi Pa) be FE ml 4 ml oe = bl A 
exempts affirmative action from the operation of the 
Charter, (in, ‘denmerahyntherChar ter circumscribes the scope 
of government action in relation to the rights and freedoms 
guaranteed by it. It can be argued; that! the; effect" on 
section 15(2) (and section: 6(4)),is,that,the, Charter does 
not circumscribe the legislative ability to carry out 
programs or pass laws which it defines as affirmative 
action. It is possible that if such activity is exempt 
from the effect of the Charter, it is also exempt from the 
imposition of judicially-determined standards which are 
discussed in this section. of the paper. 


** An extensive discussion of Bakke can be found in 
Tarnopolsky, Discrimination, pages 127 ff. 
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school. Four other justices held that under the equal 
protection clause race could be used as a criterion when the 
purpose was to overcome substantial under-representation by a 
minority group. Mr. Justice Powell joined the first group of 
judges in the decision that Bakke should be admitted to Davis; 
he joined the second group of judges in holding that 
affirmative action programs based on race might be valid. 
However, he stated that remedies for discrimination must follow 
violations. Voluntary programs, such as that at Davis, could 
not be instituted since "preferring members of any one group 
for no reason other than race or ethnic origin is 
discrimination for its own sake". He considered the Davis 
program was in contravention of the equal protection clause 
because it precluded consideration of persons other than those 
of minority races. His opposition was to quotas; accordingly, 
he referred with approval to programs at Harvard and Princeton 
in which race was given some weight in the enrollment decision 


but was considered along with a wide variety of other factors. 


Thus Bakke left the constitutional validity of 
voluntarily instituted affirmative action in doubt in the 
United States. However, the Supreme Court of the United States 
again addressed voluntary affirmative action programs in United 
Chesl!' Workers of America v.-Weber,' 99"S?) Ch.o2721°(1979)% ~The 
workforce at Kaiser Aluminum was marked by a far lower 
percentage of black persons in skilled positions than black 
workers in the local workforce. The union and Kaiser 
negotiated an affirmative action plan by which 50% of openings 
in in-plant training programs designed to teach under-skilled 
production workers the skills necessary to become craft workers 
were reserved for blacks. Weber, a white applicant, was 
rejected as a craft trainee at Kaiser even though he had more 
seniority than those of the highest qualified blacks accepted 


for the training program. He challenged the program as 
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contravening the Civil Rights Act. The plan was upheld ina 
five-two decision; two judges did not participate in; the 
decision. Justice Brennan for the majority stated that Ene 
program was consistent with the purpose of the statute and that 
the statute should not be interpreted literally, Loetonb] daauk 
forms of race conscious affirmative action. Rehnquist J., 
dissenting, stated that a quota was destructive of the concept 
of equality and that "no action disadvantaging a person because 
of his colour is affirmative". The dissent viewed an 
affirmative action program as reverse discrimination and 
believed that this was determinative of whether a program could 
be established. 


It should be noted that the Kaiser plan involved a 
private employer. Such a case could not be brought under the 
Charter, presumably. The Davis plan may or may not be subject 
to the Charter, depending upcen whether universities are 
considered to be private institutions. section tldib2) sadoes 
answer the question of whether affirmative action is reverse 
discrimination, but it does so only in the context of 
government programs and not in the context of privately 
instituted programs. However, they would be subject to human 
rights legislation which, as indicated, generally permits 


affirmative action. 


In Fullilove v. Klutznick, the Supreme Court Ofte 
United States considered a congressional program which provided 
that ten percent of federal funds granted for local public 
works projects were to be used by the grantee to procure 
services or supplies in businesses owned by specified minority 
group members. The requirement contained a provision which 
would prevent participation by minority firms who had not been 
excluded from participation in contracting opportunities. Six 


members of the court found that the program, which was designed 
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to remedy the effects of past discrimination, was permissible 
under the equal protection clause of the Fourteenth Amendment. 
Two members of the court, dissenting held that no race 
classifications were permissible under the equal protection 
clause. The third dissenting member of the court found that 
Ene particular plan contravened the rour teenth Amendment 


because it was not adequately tailored to address the problem. 


Burger C.J., joined by White and Powell JJ., stated 
for the Court that Congress has the jurisdiction to induce 
voluntary action to ensure compliance with anti-discrimination 
legislation and constitutional provisions but "where Congress 
has authority to declare certain conduct unlawful, it may, as 
here, authorize an induced state action to avoid such 
conduct". In assessing the program, the Court noted that its 
purpose was not to give minority groups a preference in the 
construction industry but to place them "on a more equitable 
FOOT ing”. Sit lalsoonotedithat’ although non=minority stirme which 
had not themselves engaged in discrimination might be deprived 
of some contracts under these provisions, in order to remedy 
Heyereticets of "prioprdiscriminationy,  sucny “arsnaringuof. thie 
burden' by innocent parties is not impermissible". Mr. Justice 
Powell in a separate opinion reiterated his view in Bakke that 
affirmative action could only follow @ £inding of violation, 
but in this instance he found that "Congress reasonably 
concluded that private and governmental discrimination had 
contributed to the negligible percentage of public contracts 
awarded minority contractors". In his concurring opinion, 
Justice Marshall stated that it is not possible to eliminate 
the effects of discrimination "without the acceptance of 
race-conscious remedies". He went on that in upholding the ten 


percent set-aside, 


sat ee 


the Court accords Congress the authority 
necessary to undertake the task of moving 
our society toward a state of meaningful 
equality of opportunity, not an abstract 
version of equality in which the effects of 
past discrimination would be forever frozen 
into our social fabric. 


The debate about the status of affirmative action as 
reverse discrimination was referred to by. Mires JUSC LCE RiecnLe 
in his opinion in Re Athabasca Tribal Council. Although 
Ritchie J. (Laskin C.J.0.,; Dickson and McIntyre JJ., 
concurring) agreed with the majority judgment delivered by Mr. 
Justice Lamer that the plan proposed by the Ivibal, Counci. 
would be ultra vires the Energy Resources Conservation Board, 
he nevertheless went on to find that the plan would not offend 
Alberta's Individual's Rights Protection Act, which at the time 
did not contain an affirmative aotaon provision, He reasoned 
that such a program would not "discriminate against" non-native 


persons: 


The purpose of the plan...is not torvdrsplrace 
non-Indians from their employment, but 
rather to advance the lot of the Indians so 
that they may be ina competitive position 
to obtain employment without regard to the 
handicaps which their race has inherited. 


Ritchie J. stated that he found "no material assistance" in 
Bakke and Weber "because each of them is dealing with a 
situation fundamentally different from that facing the 
Athabasca Indians". The Athabasca plan appears to have been 
broader than the Davis and Kaiser plans. In BdALzGLON, 4 che 
Alsands project involved bringing workers from the south into 
locations already inhabited by native people. These may have 


been the kind of differences meant by Mr. Justice Ritch) €. 
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Laycraft J.A. at the Court of Appeal had held that a 
program proposed by the Tribal Council was not permitted under 
the Alberta Individual's Rights Protection Act since it would 
constitute reverse discrimination, offending section 6 of the 
Act. Section 6 was the anti-discrimination provision. 
Furthermore, section 7 of the Act, which prohibits 
discrimination in advertising, application forms and ald 
inquiries, would make it impossible to put such a plan into 
practice. 


(d) Possible Standards which might be imposed in 
Affirmative Action Programs 


Section 15(2) is available to the government as a 
defence for programs challenged under section 15(1). If it is 
accepted that under some circumstances courts will be able to 
order affirmative action as a remedy under section 24(1), then 
section 15(2) would also serve to prevent section 15(1) from 
forbidding such a remedy. In either case, the court may apply 
standards which must be met before a program is considered a 
Section .15(2) program, asiudiscussed inkthis, portion jot jthe 


paper. 


Some suggestion of guidelines may be found in 
regulations under the Saskatchewan Human Rights Code which 
requires persons wishing to establish a program in Saskatchewan 
to obtain permission from the Commission. Regulations under 
the Saskatchewan Code set out requirements for such a program. 
The American cases have also discussed standards, briefly 
mentioned in the discussion of Bakke above. Further discussion 
occurs in Weber and Fullilove. Finally, there is a discussion 


of standards in Action Travail des Femmes v. Canadian 
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National, These are noted in this section merely to indicate 
the kinds of standards which the court might impose on sect.ion 
15(2) programs. There is no suggestion that these would be 


determinative of any standards which the court might develop. 


The Saskatchewan regulations require that a program 
must be directed towards target groups, named as persons of 
Indian ancestry, the physically disabled and women. Normally, 
a program must encompass all these groups. However, under 
certain conditions, a program may be directed towards one 
target group or even only a portion of that group. For 
example, in-In the matter of an application for approval of 
S.U.N.T.E.P. (Saskatchewan Urban Native Teacher Education 
Program) by Gabriel Dumont Institute of Native Studies and 
Applied Research (1980), 1 C.H.R.R. D/131, the purpose’ of the 
application was to train native teachers, specifically Métis 
and non-status Indians. Athough the program was not directed 
at all Indians, the Commission permitted it because there | 
already were programs for status Indians elsewhere. Since the 
Dumont Institute had been established specifically to address 
and eliminate the disadvantages experienced by Métis and 
non-status Indians, the program was also allowed to exclude 
women and the disabled as separate groups. The Commission 
concluded that the responsibility for addressing the 
disadvantages of women and persons with physical disabilities 
must lie elsewhere. However, women of Indian ancestry and 
disabled persons of Indian ancestry would have to be included 
in the program since there can be no discrimination within a 
program. This requirement was noted in Application by the 
Saskatchewan Pipe Fitting Industry Joint Training Board (1904 )> 


2 C.H.R.R. D/452 and Application by Northern Lights School 
Divdasion) Nos 1232 (198195 Q2vCLAGRAR..D/S93% 
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The Saskatchewan Commission will also approve programs 
which are designed to redress the disadvantages of "protected 
groups". Target groups are mandatory beneficiaries, protected 
groups may be included in a program. An example of a protected 
group is youth, specified in Application by Canada Employment 
and Immigration Commission (1981), 2 C.H.R.R. D/483 where the 
Commission granted an exemption rather than approval forna 
special program because the plan was for short term employment 
only. 


The Saskatchewan Commission requires applicants to 
provide statistical evidence of the need for the program and 
the expectations of the program. In the S.U.N.T.E.P. 
application, for example, evidence was presented in relation to 
the proportion of teachers and students of Indian ancestry in 
the school system, the underrepresentation of Indian teachers 
in the system, and the means by which the plan could overcome 
the under-representation. The proposals set out in detail are 
requirements to be met by the applicants for the teachers 
program, the courses and their purpose, financial aid 
available, counselling and other student assistance. 
Similarly, in Application,by Regina Plains Community College 
(1981), 2 C.H.R.R. D/605, a proposal for a program designed to 
overcome the disadvantages of women in non-traditional skilled 
trades, the under-representation of women in such trades was 


shown. 


The Saskatchewan Commission may also impose conditions 
on “applicants. For example, the Commission required the 
administrators of the Pipe Fitting program to support measures 
such as child care for female apprentices and to arrange for 
recruitment of disabled persons as apprentices, along with 
appropriate job accommodation. Similarly, in the Northern 


Lights Application, conditions relating to the recruitment of 
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disabled persons and physical accommodation ofebualdings were 


imposed. 


In Action Travail des Femmes, the Canadian Human 
Rights Commission discussed its criteria®for compliance for 
special programs set out in a manual by the Commission. The 
hasis for determining whether or not a program is needed appear 
to be similar under the Canadian Act to those set out in the 
Saskatchewan regulations. The employer is expected to provide 
information about the numbers or proportion of minority workers 
in certain job categories or in the workplace as a whole. 
Disproportionately high unemployment rates among certain groups 
will also be considered as an important factor in approving a 
voluntary program. In each case, statistics are employed to 
show "the degree to which the existing and potential labour 
force accurately reflects the relevant outside labour pool and 
to identify the area(s) in which groups may be ata 
disadvantage, measured by the extent to whieh emey ane 
underrepresented or over concentrated within the 
organization’ 4: (Another. ‘factor sim relation to voluntary 
programs is the extent to which past practices have resulted in 
present discrimination ‘The Commission cites several examples 
From the manual: for example, physical requirements which "may 
tend to eliminate members of shorter races"; an assumption that 
members of certain groups, such as married women, would be 
unable to meet a requirement of geographical mobility - and the 
exclusion of certain groups from application at entrance level 
posi-tioms;cwh kohioiwiitsh ina vewlertika heritage of a 
disproportionately low number 'qgualified by company experience' 


for promotions into more senior positiens™. 


In the American cases, the question of quotas is an 
important one, as discussed above. Although Justice Powell had 


no difficulty with the principle of affirmative action in 
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Bakke, he did have some difficulty with the quota arrangement 
in the Davis plan. The quota seems to be of less consideration 
when it is cushioned by other provisions, as shown by Weber. 

[In Weber the plan intended to increase the proportion of black 
workers at Kaiser Aluminum was approved because it was designed 
"to break down old patterns of racial segregation and 
hierarchy"; it did not "unnecessarily trammel the interests of 
the white employees" by requiring their dismissal and 
replacement by blacks; half the trainees would be white; and 
the plan was temporary, "not intended to maintain racial 
balance, but simply sto eliminate a manifest racial 

imbalance". The Weber guidelines were followed in La Riviere 
Vet oheO .Canp2 RBAPely (Nom Sa7s0SiG1982) UU SS a peourescE 

Apped bey. Sth Cir) p toJaklowstheicabifornira, Highway Patrol to 
set up a voluntary two year affirmative action program to 


determine whether to utilize women highway patrol officers. 


It is also possible ‘that ‘affirmative action or special 
programs which involve a generally disadvantaged group will not 
be upheld if the group is not in fact disadvantaged in relation 
EO theuspeciiuc area hinewhrichtheyprogram Wsvenployed.. “For 
example, in Hogan v. Mississippi University for Women, 102 
S,Gt. 3331. (1982) -anmal evaprplicantts refusal lof.admission to 
the nursing school was defended on the ground that the 
all-female school compensated for the disadvantages endured by 
women, .aJustice,.O'Connon, for the Us Si) Supreme Court, rejected 
this submission because women have not suffered disadvantages 
in relation to nursing. Similarly, the affirmative action 
program implemented by the Equal Employment Opportunities 
Commission was not upheld by the Court of Appeal because the 
EEOC already had a history of hiring employees from minority 


backgrounds (Jurgens v. Thomas, 30 E.P.D. #30,090). 


In his separate judgment in Fullilove Justice Powell 
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cited factors upon which the American Courts of Appeals have 
relied in relation to race conscious hiring remedies. These 
factorsnxincludew"thesefficacysofisalvernative remedies", "the 
planned duration of the remedy", "the relationship between ite 
percentage of minority workers to be employed and the 
percentage of minority group members in the relevant population 
or workforce". The last two factors were referred to also in 
Weber and the last factor is one that is important in the 
Saskatchewan cases. He also referred to “the effect of the 
[10%] set-aside upon innocent third parties [which was at issue 
in Fullilove]". In Fullilove, "innocent thr dpar Giese were 
contractors who had not discriminated in hiring. In respect of 
this factor, some effect is permitted and the real question is 
whether or not it is more than is necessary in ondér rite achreve 


the goal. 


Another way of determining whether or not an 
affirmative action program should be approved is by subjecting 
it to a more general test, which might include referring to 
some of the factors set out above. For example, in Re 
Athabasca Tribal Council, Morrow J.A. stated that affirmative 
action could be justified on the same principle as the Supreme 
Court of Canada had upheld laws applying to one class Of 
persons; that is, that they had a valid federal objective. In 
Fullilove, the United States Supreme Court applies a similar 
test, but one involving both objective and means. In that 
case, it found that the objective, which was to ensure that 
grantees who participated in the public works funding program 
would not use procurement practices which might result in 
perpetuation of the effects of prior discrimination, was within 
the power, of. Congress... The, court commented that Congress would 
have more leeway in determining means than the objective, but 
would still have to ensure that "any Congressional program that 


employs racial or ethnic criteria to accomplish the objective 
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of remedying the present effects of past discrimination is 
narrowly tailored to the achievement of that goal". Under the 
public works fund granting arrangement, the means also met the 


requirements of the equal protection clause. 


Section 15(2) does not give much guidance as to the 
standards which might be set down. It 1s (aiheecaee 
affirmative action programs which are directed towaids groups 
protected under 15(1), enumerated or judicially added. The 
same groups listed under’15(1) are listed under 132 ee the 
word “ineluding”™’ intlS5(2) indiedtes that® thevidgse is; not 
exhaustive. In any case, the purpose of 15(2) appears to be to 
indicate that the guarantee of equality which apparently 
extends to certain groups under 15(1), whoever they might be, 
does not preclude affirmative action programs directed towards 
those groups. It would not appear that a program needs to be 
directed towards all of those ‘grduips.- \1t Dsrikely that the 
program can be tailored to help a specific group or member of a 
brodder ‘category.’ Por” example) Tt is "possible that: a’ specific 
program could provide special assistance for deaf persons, 
without providing assistance to all other disabled persons. 
However, it is also probably likely that a program cannot be in 
itself discriminatory. In other words, a program which is 
designed to help persons of a specific racial minority, could 
not limit the program only to men, unless the government could 


show that in that case men were more disadvantaged than women. 


The kind of ends-means analysis embarked upon by the 
Supreme Court of the United States in Fullilove and hinted at 
by Morrow J.A. in Re Athabasca Tribal Council (Court of Appeal) 
may also be applied under Ssoction' 15({(29y wha cli Specifically 
states that a program has to have the betterment of the 
conditions of disadvantaged groups or individuals "as its 


object". Presumably, then, the courts will expect the 


government to show that that improvement of the targets groups 
condition is indeed the object of a particular program or piece 
of legislation and that thesobsectseanabe achieved through the 


program. 


(e) Applicability of Section 15.029 


Regardless of whether legislation or a program is 
defended by government on the basis that it is affirmative 
action within! sectionii5(2) hor whether a plaintiff seeks 
affirmative action as a remedy, it is likely that some 
standards whether those indicated above or others, wilde be 
imposed by the courts. The onus of showing that the standards 
have been met will be placed on the party invoking section 
15 (2). 


The government will attempt to justify some apparent 
instances of discrimination on the basis that they are 
affirmative action or special programs. For example, if a 
branch of government has a program to train women mechanics or 
sets up a hiring system which is designed to result in an 
improved hiring rate for female mechanics and a male applicant 
brings a challenge to the program under section 15(1), section 
15(2) would constitute a possible defence for government. TO 
establish the defence the government might have to show that 
the program is needed, that it can achieve its Yobaect [hor 
bettering women's employment conditions, that it does not 
restrict the employment opportunities of men unnecessarily, and 
that it does not discriminate against racial minority women or 
disabled women, for example, among other relevant variables 


constituting the appropriate standard for such programs. 


As far as the government's invocation of section 


15(2), there is some question as to where the courts will apply 
the guidelines: under section 15(2) itself or under section 

1. To some extent, a means-ends analysis invites the 
application of section 1, since that is part of the process 
involved under section 1. However, section 1 applies to 
“Cightsr and freedomsiset out) inoilthe Charter)". If affirmative 
action is not a right, and it does not appear to be, section l 
te OL Strictly applicable te it. On the other Hand, @£ 
section 15(2) is merely seen to be a clarification or 
inverpretation of section 15(1), it could be aronued that Tt is 
section 15 as a whole which is relevant. Presumably section l 


coes apply to section 15. 


If section 15(2)°is subject to section 1, then the 
government will have to show that the program is "prescribed by 
law", however that is defined by the courts. However, if the 
standards are imposed under section 15(2) itself, there may be 
greater leeway for the courts in this regard. The affirmative 
action would not have to be in the form of a law since section 
15(2) refers to "any law, program or activity". However, 
presumably quite apart from Charter requirements, there has to 
be some authorization in law for government action. Thus a 
program or activity must have a reference point in legislation, 
even though itself is not in the form of a law. Depending on 
how prescribed by law under section 1 is defined, this may be a 
more flexible requirement under section 15(2) than under 


section 1. 


The existence of section 15(2), which indicates that 
not all differentiation on prohibited grounds is forbidden, may 
also remove the barrier that might otherwise prevent the 
ordering of affirmative action as a remedy under section 
74(1). The appropriateness of such a remedy would, of course, 


lave to be considered under section 24(1) itself. Although the 
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It should be pointed out that the courts may decline 
to order special programs as a remedy because of traditional 
judicial reluctance to monitor the implementation of remedies. 
Or this reluctance may be manifested in a refusal to order 
overly detailed programs but a willingness to make a general 


order for the improvement of conditions. 
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< This view agrees with approach 1 with regard to the 
" effect of section 33 and with regard to the interaction of 
section 28 and sections 25, 26 and 27. However, it holds that 
id alee is possible to justify sex discrimination under section l. 
oak agrees with approach 3 that section 28 requires that the 
‘ highest standard of review is to be applied to sex 
| diserimination, | 


eee Peed on the wording, Ofssection 28) and) onthe 
assum tion that the courts will find it necessary to recognize 
_ both biological differences between the sexes and the 


prevailing privacy ethic of Canadian society. 





. This view holds that the only effect of section’ 28 


will be to ensure that a high standard of review will be 
applied to discrimination on grounds of. sex, 1£ different 


standards are applied to different grounds. 


Implications of the Approaches 


Approach 1 would mean that no sex discrimination would | 


be permitted. Approach 2 would mean that guarantees of sex 
equality could not be overridden but that sex discrimination 















WO a Be a ah cy ites Pine ee 
7 : a + ; ‘ 4 : 1°? : P ue 
T al : i a q a a oe te a ut gr. ia i’ Ly 
te | B55 oa sea) | eer, ae | iF a a 
ahaa! bay 2 ae See er). 
e y wah eo | tae ri ee a? , 
7 ' : . ; ba Po. Fi 7 , at a i 
‘ i i, 7 . a Asa 
i >. ne val . 


could be justified under section 1, mith ce ae a highest 
standard of review applied by the courts, Eran Cable i 
simply protect sex ‘from a lower standard of review th | 
discrimination on other grounds might receive ae ig than 01 ) 
standard were spnlied by soe ova Note nee 


‘ ay ie 
iy 


| ee 1 del ae 

he Pt ia he y Aas y si a 
hes 5 ee i De iba 

AL ave | ae | at ‘ ie ah 
a 7 7 

A ean “a Pa 
Te hie aie a! 

bth ova - ay ii @. eer ed 

Lay Lie ny t * re, an | 


sf EN phe aah att ar i af 
: ne é J i se 7 i oh wae Lg sola 


7 : , é ’ wr 
vo ir a ha ny het Ahly 
iF ‘7 
CNN 5 ie, 


, . ify 7 : 1 ‘a 
a eh a a vib) i @ 
oh ae a) a a Payee ne ee me ares ee i abe ie 
: UF iy . i ‘ or " . hea 
es wa wary ie mp e ‘ho iA Per, fae a a» J 


a h 

Jae Whe ee ae a 
Ie aie Sa 
, Hibt 
io 







- 


At ‘ set 





ae 3 


nee oA Rs ree eee : 
Sa! Y a th 

Ore five 
a aa iar oe A 


wes 





ETRE oy . Le 
2 ' an + ee yg a ca] 





‘' 
oye, 
a" 7 h i 
a 
“a te 
Ri am > ay 7 
Ph 4 “i hy ji 
aly 7 my) 7 sy “a = 
: eee 4 ee , Peet 
uh a ey a ; Py s , ee wae el] 
‘ ae pom © ie” he Te ‘ 
ao tae Sere eer a 13 aie 
4) ¥, 1", he? o is . i | Ps M2 
# o 9° 4 9 : a : : i 7 
: a CE eal : 7 ‘ 
7 = nw 4 n oe - , 
: i. By) 4 y a : : 
ape’ } pe wy aes 
: hve 
mis : : 7 
y * - oe an . " 
% ‘ ; : . 
r) oe : o>% is 7 , 
: ; ve ae , 









" he wnthnase. aed aja ae sndod erat °4 
Wy i ae Se Sie dti  My0: ee ERR ORES 
peer sia ee lee Ghia eae: Su eye Rte te 


bk we ihe ee > rd a var i aA _ ‘fh 6 rv 


= " 
f ae i ye ¢ - i ® 
ies , or 7 ) om Ya - 
i eu | 
4 } are 
» - » : | oe , 7 : a ( 7 ing iL 
4 x < : 
et > 
P ; 
am “tee ‘yi ai ony : i .e = 
ie we ; 
; ; : 
+ 7 j 
, ie . ‘ + = 
De te ’ mis a 
7 A) ” 4 ’ / 
: “« i Ta = 
an a ; ' fa 
i ao : y * 
. ay rr 
Pid. eT : : war J -—s 
a aa hah Verve ; , 
: q - 7 & ol 
ai San ‘2 a ne ats ou ‘ tha a Wey 
, t : ri : 4 7 rn ' * 
Ds A fy ‘ed PB: ce ' ) fe 
ee) are cy; 's by y ry. ae a < i eee 
oe 4 5 ee ‘ ; é 
id ‘aa we i i i 
Lat ae eee re Tak hy. hud he 26 
J . . +4 j ¥ . 7 i 
a. Al be, fies tra a. 7 a i “a a 
- ; i , ¢ aM, > 2 
m1] Paes Bae , : 
18 | ae ‘ 
é | ry... iL ’ fs , 7 . i 
x: re at 7 7 > 7 
i 9 . i \ val = 
4 . fi i t oe ; ; 
ae ee ’ 
aa Sy > wy LP Ft. 9 isc = a 
op are : 7 | te oh. of ; on 77 7 
hs aed way cif , 4 ’ hp ae 
ay Ue iv ' ” So 
ae "Sa a 
ca " i ae pe oe 
ved : ak ft 
*) Py c . , 7 i ' om 
o. m ' 
tix Ree es a - ti F 
; ic . 
= q - ¥ 2 7 
‘ j , - 
; ‘ j "5 ’ _ f uy i j i Puy : ' a 
’ is ; 
_ 
iG . ‘ a >= td 
a 7 ~ ‘ ¥ ' ¢ ‘ : 
aie ae : : 
. we ery 
) 
2 
i & 
- 
} i : Py 
i 
r — 
s r i é 
: i 
- i} 
* _ - 
@ 
y 7 : 
’ 7 
* i é. . 
meee ee ee Ie 
_ a ae ae “ 
ene iy, A 
iy ta’ ) : ¢ 
b - * 
a . 
a 
} ; 
: _ 
*% 
r ¥ 


EID - 


By The Effect of Section 28 on Sex Equality Under 


Section 15 


Section 28 states: 


Notwithstanding anything in this Charter, 
the rights and freedoms referred to in it 
are guaranteed equally to male and female 
persons. 


The actual effect of section 28 has been the subject 
of some debate. There are three views. One is that section 28 
Nasiithneret fecti-or tpronibiting alPidiscrimimation on thevbasis 
of sex. The second view is that section 28 prevents the 
application of section 33 to sex equality under section 15 but 
not from the impact of section 1. The third view is that it 
was intended merely to ensure that sex discrimination receive 
the strictest level of review should the courts apply different 


standards to different grounds. 


(a) Background 


Several witnesses before the Joint Committee, 
including the Canadian Jewish Congress (Joint Proceedings, 
7:93), the Canadian Human Rights Commission (Joint Proceedings, 
5:8), the National Association of Women and the Law (Joint 
Proceedings, 22:66), and the Canadian Council on Social 
Development (Joint Proceedings, 19:30), recommended that an 
explicit statement of sexual equality be included in the 
Charter. Members of the Committee such as Pauline Jewett, 
Flora MacDonald, Coline Campbell and Svend Robinson also 
supported such a provision (Joint Proceedings, 9:70, 21:25, 
21:31 and 9:149, and 4:55, respectively). 


26357 - 


The models for secthronsiZéyis founds in- Are cle. 3 of the 
International Covenant on Civil and Political Rights which 


reads: 


3. The States Parties to the present 
Covenant undertake to ensure the equal right 
of men and women to the enjoyment of all 
civil and political rights set forth in the 
present Covenant. 


The Common Interpretation of the International 
Covenant developed by Canadian officials states that Article 3 
in the international, context pis “in effect cater rico iscrutciny 
clause, requiring the level of scrutiny to be especially high 
when a differentiation is based on sex" and possibly prohibits 
laws which have a discriminatory effect (Common Interpretation, 
10~11.)... (Article 3)is:.said,.to. apply both, to; Artieole gevand 
Article, 26% 


Article 2 of the International Covenant states in 


Dake. 


1. Each State Party to the present Covenant 
undertakes to respect and to ensure to all 
individuals within its territory and subject 
to its jurisdiction the rights recognized in 
the present Covenant, without distinction of 
any kind, such as race, colour, sex, 
language, religion, political or other 
opinion, national or social origin, 
property, birth or other status. 


2. Where not already provided for by 
existing legislative or other measures, each 
State Party to the present Covenant, 
undertakes to take the necessary steps, in 
accordance with its constitutional processes 
and with the provisions cf the present 
Covenant, to adopt such legislative or other 
measures as may be necessary to give effect 
to the rights recognized in the present 
Covenant. 
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Article 26 reads: 


All persons are equal before the law and are 
entitled without any discrimination to the 
equal protection of the law. In this 
respect, the law shall prohibit any 
discrimination and guarantee to all persons 
equal and effective protection against 
discrimination on any ground such as race, 
colour, sex, language, religion, political 
or other opinion, national or social origin, 
property, birth or other status. 


Just *aseArticlera*is related’ to other Articles of che 
International Covenant, section 28 must be related to other 
“sections in the Charter. The most important provisions in this 


Fespect dre Sections 1 /15y) 25767 127 wand sa. 


(b) Approaches 


(ih (eAgervach P< Sectwon 26 ihas the eitector 
absolutely prohibiting all sex discrimination 


On “this view) ‘section 20 would have the effect of 
removing sex equality under section 15 from the operation of 
both section 1 and section 33. It also would mean that 
aboriginal yights protected by section 25 “and clituras 
practices protected by section 27 could not discriminate on the 
basis of sex. Finally, it might also mean that rrgiee, Ene 
existence of which is protected by section 26, are guaranteed 


equally to male and female persons. 


It is clear that section 33 does not apply to section 
28 because section 28 is not among the sections listed under 
section 33. It can also be argued that section 1 does not 
apply to section 28. The words "Notwithstanding anything in 


pares fd) 


this Charter" (emphasis added) seem to preclude the application 


of section I to section 7Zeen 


Since the equality rights-granting provision is 
section 15, not section 28, for all protected grounds including 
sex, in relation to sections 1 and 33 the real issue is the 
effect section 28 has on section 15 in relation to sex 
equality. Apart from any impact section 28 may have, sex 
discrimination which contravenes section 15 could be justified 
under section 1 and the guarantee of sex equality in section 15 
could be overriden by invocation of section 33. This first 
approach suggests that the inclusion of section 28 results in 
different treatment for sex equality under section 15 in 


comparison with the other grounds. 


As argued above (pp.112-113), rights and freedoms 
appear to be guaranteed by the Charter without internal 
qualifiers, and are subject to limitation only under section 
1. (The contrary view is found above, at pp.114ff.) ‘The 
rights, including sex equality, are to be guaranteed equally to 
male and female persons. But in the case of sex equality, the 
rights, including the section 15 right, are guaranteed equally 
to male and female persons "notwithstanding anything in this 
Charter." Section 1 is the only way rights can be limited and 
its application to sex equality is precluded by this 


interpretation of its interaction with section 28. 


Since it is clear, that section, 33 is not: meant. to 
apply to section 28, it is likely that it is not available to 
override the guarantee of sex equality in section 15(1). tThis 
was the conclusion reached by the Nova Scotia Court of Appeal 
in Boudreau v. Lynch, et al (November 15, 1984, unreported). 
This case concerned a challenge to Nova Scotia's Family 


Benefits Act which requires men to be disabled before they are 
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eligible for family benefits but does not require the same of 
women. Rejecting the appellant's main arguement that section 
28 was intended to eliminate the three year delay for the 
implementation of section 15 provided for by section 32(2), as 
far as sex equality was concerned, Hart J.A. stated that the 


purpose of section 28 was 


to prevent any continuation of sexual 
discrimination by affirmative legislative 
action once the full Charter had come into 
force. By doing so the legislators have 
treated sexual discrimination as the most 
odious form of discrimination and taken away 
From legislative bodies the right to 
perpetuate it in the future. Other types of 
discrimination may without reasons being 
given be carried on under the legislative 
Override provisions, Of Section, 33. 


It is argued below that Canadian norms relating to 
privacy require sex differentiation. It is also argued that 
biological differences also require different treatment of men 
and women. This first approach accepts that men and women 
cannot always be treated in an identical fashion, and suggests 
that these two areas of concern can be accommodated within it. 
Indeed, it is quite likely that proponents of this view would 
also argue that equality requires recognition of different 
needs, a position applied to all minority groups, including 
women. Needs based on or resulting from biological differences 
between men and women and from privacy can be satisfied by an 
interpretation of equality which requires recognition of 
separate, distinct needs. The guarantee of equality applied 
equally to men and women, on this view, refers to the principle 
of equality, not to its content. The equal application of the 


principle requires that it take into account different needs. 


It has been argued that the interpretation of section 


5 OL) = 


28 proposed here would preclude affirmative action programs 
based on sex under section 15(2). The argument is that since 
section 28 applies "[n]Jotwithstanding anything in this 
Charter", it must apply to section 15(2), preventing special 
programs on the basis of sex. There are three responses to 
this argument. The first is that sectiomw 15(2) specifically 
refers to sex.* The second is the meaning ascribed to equality 
set out above: it requires different treatment. If this 
meaning is accepted, the different treatment can take the form 
of affirmative action. The third response is based on section 
28's applicability to the rights and freedoms referred to in 
the Charter. Since section 15(2) is not a right, section 28 is 


not intended to apply to it. 


The second aspect of this approach is that section 28 
takes precedence over sections 25 and 27 in case of CONLLILCce 
between section 28 and either of those sections.** It might 
also be argued that section 28 may ensure that aboriginal 
rights or cultural practices which involve different treatment 
of or effect on men and women cannot be sustained by reference 


tos Ssectiions) 25 or’27;," respectively. 


Section 25 is an interpretive provision which requires 
that the Charter be interpreted in a way which does not 
abrogate or derogate from any aboriginal rights. It does not 


itself guarantee a right other than a right to a specific mode 


spaoeraresrenrermnessnnsne tennessee RE 


* The opposing view would be that the obvious applicability 
of section 15(2) to sex means that section 28 cannot be 
read to prohibit all differentiation on the basis of sex. 


** It is possible to accept the view that section 28 means 
that neither section 25 nor section 27 can be employed to 
justify sex inequality without accepting that section 28 
prohibits all forms of sex discrimination or sex inequality. 
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of Charter interpretation. However, section 25 does refer to 
"rights". In this respect, it should be noted that section 28 
applies to rights "referred to" in the Charter (emphasis 
added), not only to rights guaranteed by the Charter. 
Accordingly, it can be argued that section 28 applies to the 


PightUs-rererredvce ane seer Une s. 


Section 27 is also an interpretive section. It 
requires that the Charter be interpreted "in a manner 
consistent with the preservation and enhancement of the 
mudticultural heritage, of iCanadians%. §eForssectionvy 27°00: come 
into effect, a Charter right or freedom must be the subject of 
interpretation. Because of section 28, the right or freedom is 
guaranteed to male and female persons equally 
"[n]lotwithstanding anything" in the Charter, including section 
27. Thus, according to this view, section 27 cannot be used to 
sustain sexual inequality inherent in particular cultural 


practices. 


The final point to be made here is that section 28 may 
be employed to ensure that rights existing outside the Charter 
are to be applied equally to men and women. Section 26 states 
that rights already existing in common law or statute will 
continue to exist. The Charter does not substitute a specified 
list of rights and freedoms for those which existed prior to 
the proclamation of the Charter. These are rights and freedoms 
referred to in the Charter, although they are not guaranteed by 


the Charter.* Since section 28 applies to rights "referred 
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* Because they are not guaranteed by the Charter, section 24 
is not available in relation to contraventions of such 
rights. This raises the question of whether section 28 can 
then be invoked independently to apply to section 26 rights. 
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to" in the Charter, it may be that these rights are also 


guaranteed equally to male and female persons. 


Implications of this Approach 


The major implication of this approach is that sex 
discrimination can never be justified under section l. 
However, as indicated, this does not mean that men and women 
are to be treated identically. The advocates of a special sex 
equality provision were prompted by the history of sex 
discrimination in Canada and the United States. The intention 
was to ensure that the courts not have the discretion to permit 
detrimental sex equality. The arguments allowing different 
treatment having a positive effect are consistent with this 
view of the reason for section 28. Nevertheless, a prohibition 
of all other instances of sex discrimination may be unduly 


restrictive. 


In relation to section 25, one implication of approach 
1 would be that membership in Indian bands could not be 
determined on the basis of sex. However, it could be argued 
that the internal decision-making of bands is not subject to 
the Charter (see above, pp.35ff.). In that case, although the 
law could not state that men and women are to be subject to 
different membership rules, actual determination of the rules 


might be outside the jurisdiction of the Charter. 


Finally, section. 28 applies. to all, rights. and 
freedoms. For example, freedom of religion cannot be infringed 
on the basis of sex, the vote denied on the basis of sex, the 
right to enter Canada denied on the basis of sex, the right not 
to be arbitrarily detained infringed on the basis of sex or the 


right of life, liberty and the security of the person denied 
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without being in accordance with the principles of fundamental 
justice on the basis of sex. Even without section 28, section 
15 would operate to the same result. However, if sex equality 
were protected only by section 15, it would be possible to 
override sex equality in the same way as it is possible to 
override any other form of equality in relation to those 
rights. For example, presumably section 33 could be invoked to 
override the guarantee of age equality in section 15. Freedon 
of speech could then be infringed on the basis of age. 
Discrimination on the basis of age could not then found a 
challenge to the law. On this first approach, there could not 


be a comparable override of sex equality. 


(21) pAppnoa chy 2 wn /Section: (28. ensures »sexsequadpty 
cannot be overriden but permits justification of sex 


discrimination 


This view agrees with approach 1 with one very 
important distinction. On this third view, section 28 would 
prevent the use of the override in relation to sex equality and 
would forbid sex inequality in«relation to cultural and 
aboriginal rights,) butt would mot removersexrequality under 
section 15 from the operation of section 1. Sex discrimination 
could be justified under section 1, although always subject to 
the highest standard of review, as discussed under approach 3 


below. 


This view of section 28 is based on the nature of the 
rights guaranteed by the Charter. It defines the rights as 
subject to potential derogation under section 1. The rights 
which are referred to in section 28 are rights subject to 
section 1. A comparison of section 15 with section 2(d) helps 
to illustrate the argument. Freedom of association is not an 
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absolute right. edit ds,inikevaldgibheseruightsirin (theChar ten <a 
qualified right since it is “subject...to such reasonable 
limits prescribed by law as can be demonstrably justified...". 
Thus, section 28 means, inter alia: "Notwithstanding anything 
in this Charter, the qualified right of freedom of association 
is guaranteed equally to male and female persons." This 
indicates men and women cannot be treated differently as far as 
freedom of association is concerned. Section 15 guarantees sex 
equality, subject to such reasonable limits as can be 
demonstrably justified. And section 28 therefore means: 
"Notwithstanding anything in the Charter, the qualified right 
to sex equality is guaranteed equally to male and female 
persons". Put another way, the right of sex equality is 
guaranteed to men subject to section 1 and it is guaranteed to 
women subject to section 1. Accordingly, the content of the 
equality right may be different for men than for women. 

Section 28 cannot change this, since it can offer nothing more 
than is already guaranteed by the rights granting provisions of 
the Charter. 


Such an interpretation is required by the need to 
accommodate what are generally considered to be two legitimate 
sounces) oftidistinckionsonnthevbasis Mot sexs) biological 
differences between the sexes and the prevailing privacy ethic 
of Canadian society. The fact that only women can become 
pregnant is an example of a biological difference. It means 
that the control of some reproductive hazards in the workplace 
is required for women but not for men. The privacy ethic will 
be important in situations which involve disrobing, sleeping or 
performing personal bodily functions. We expect sexual 
segregation in such contexts and do not view it as inequality. 
Such segregation is not based on the assumption of the 


inferiority of one sex in relation to the other. 
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Implications of this Approach 


This approach leaves the treatment of sex inequality 
within the discretion of the courts. They can define 
"biological" differences broadly. And biological differences 
could serve to ground decisions unfavourable to women. For 
example, although the reproductive hazards example as used 
above would benefit women, it could also result in justifying 
their exclusion from certain types of employment on the basis 
that it is in their best interests and necessary for the smooth 
functioning of the workplace. Of course, it is also possible 
that the courts would take a strict approach to sex 
discrimination since it would be within their discretion to do 
so. They then might be very reluctant to permit sex 
discrimination which had negative effects but willing to permit 
a broad range of different treatment under a definition of 


equality requiring recognition of different needs and under 


section L5)02)% 


(iii) Approach 3: Sex Discrimination is to receive 


the highest standard of review 


This approach is probably relevant only if the courts 
apply different standards of review under section 1 to 
different protected groups in section 15, although it might 
also have an effect if the same standard is applied. On this 
view, section 28 is meant to avoid the debate which occurred in 
the United States about the level of scrutiny to apply to sex 
discrimination. The testimony before the Joint Committee made 
it clear that there was concern that the ambivalence of the 
American courts' treatment of sex discrimination might be 
imported into Canada (Joint Proceedings, 22:56, inter alia). 
It is also intended to avoid the result in the American cases 
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in which the minimal and intermediate scrutiny standards, 
rather than strict scrutiny, were applied to sex discrimination 
(for a brief summary, see Williams). This view requires that 


the courts treat the presence of section 28 seriously. 


Implications of this Approach 


On this approach, section 28 would have an effect on 
the interaction between section 15 and section 1. Section 15 
is strengthened in relation to sex equality and only the rarest 
cases of sex discrimination could be justified. This could be 
the "unspoken" effect of section 28 even if the same standard 
of review were applied to all grounds. The presence of section 
28 might make courts reluctant to permit sex discrimination 
except in highly unusual situations. The implications under 


approach 2 are also applicable here. 
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(ec) Bvidence to be roduced by Plaintiff under section 15 


ROIe 


(b) oes on the plaintiff under section 15 


| ees must show a prima facie case of denial or 
infringement of equality rights which will include a showing of 


7 discrimination on an enumerated or judicially recognized ground 


if discrimination is a precondition; if ground is not 
"enumerated, plaintiff will have to show that it should be 
us as a protected ground. 


Wt et, Cases hold that the plaintiff need only show an 


\ 


infringement, not that it was unreasonable. 


ae Moder of the requirements of a prima facie case 


oli 


as eer out, Barat Canadian human rights, American and British 
ae Oa 





‘Discussion, based on Canadian human rights law, 
"American, and British jurisprudence, of the kinds of evidence 
_ plaintiffs might produce, including statistical evidence, 
patterns of treatment of the group of which the plaintiff is a 


ie me er, specific treatment of plaintiff, expert evidence, 


ae imstantial and direct evidence showing hidden intent. 


(d) Remedies under section 24(1) 


The Charter does not extend remedies which a court may 
order but does permit broad discretion to the court within its 
own jurisdiction. 
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am Procedural Issues 


There are several aspects of procedure which are 
relevant to bringing an action under section 15. These are 
standing, the onus on the plaintiff, the evidence required for 
the plaintiff to’ make’ a prima facie case and remedies which 
might be available to a successful plaintiff. Related issues 
under section 1 are that the onus is on government, when the 


shift in onus occurs and the effect of section &2( 194 


le Procedural Issues Under Section 15 
(a) Standing 


A plaintiff may bring an action under section 15 
through section 24 which permits a range of remedies. Section 


24 reads, 


24(1) Anyone whose rights or freedoms as 
guaranteed by this Charter, have been 
infringed or denied may apply to a court of 
competent jurisdiction to obtain such remedy 
as the court considers appropriate and just 
in the circumstances. 


To obtain standing under section 24, it would seem 
that an individual must have had his or her own section 15 
rights infringed. The issue of whether or not only past 
infringements are encompassed by section 24 has not been 
conclusively determined. Professor Hogg has argued that there 
will be a strict application of section 24(1) requirements so 
that an individual must have had his own rights denied and only 
past infringements are actionable (Hogg, Canada Act, 65). 


However, a number of courts have taken a different view. 


eS fe 


Decisions on both sides of the issue are set out in the 
following paragraphs. 


in, Dhe Queen, vie OperagsonuDrsnanel eine. (1983)343 
D.L.R. (4th) 193 (F.C.A.) (appeal dismissed by S.C.C.), Marceau 


J. ingethes Federal: Count ion Appeal, stated that "the function of 
the judiciary is, in principle, to state the, law applicable to 
a present, not purely contingent and future, set of 
circumstances, on the basis of facts the existence of which is 
at least probable, not merely possible and hypothetical, in 
order to resolve an issue between present and compellable 
parties, not those beyond its jurisdiction. It is impossible 
to think that the courts can be called upon to deal with mere 
potential situations, that they are entitled to base their 
conclusions and directives on speculations, assumptions and 
conjectures coupled with hopes and expectations....". One 
commentator has suggested that Pratte J. also was of the view 
that only present infringements could be brought before the 
court (Murphy, 356). It is not clear from the case, however, 
that Pratte J. was in fact thinking of the time of the 
infringement when he referred to section 24, but rather to the 
requirement that plaintiffs must have their own rights 


infringed in order to bring a claim. 


In Quebec Association of Protestant School Boards, 
Deschénes C.J.S.C. held that section 24 of the Charter permits 
claims on the basis of future infringements or anticipated 
infringements. The French version does not refer to a tense, 
but to the "“victime de violation.,..", and therefore may more 
clearly permit anticipated infringements than the English 
version does. The Supreme Court of Canada did not deal with 
this issue one way or the other in the Quebec School Boards 
case. The plaintiffs in the Quebec Schools Boards case, 


however, were seeking only a declaration; in addition, as soon 
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as the school year started, the plaintiffs would have had their 


rights infringed. 


Medhurst J. in National Citizens' Coalition Inc. 
Coalition Nationale des Citoyens Inc. v. Attorney General of 
Canada) 11984] 5 W.WeR.. 436. (Alta O/B.) heldithat “the wording 
in s.24(1) in the past tense would exclude actions that are 
based on impending breaches. A present violation would include 
those situations where the action is so reasonably foreseeable 
in the near future that concern is therefore present at this 
time". He applied the pre-Charter constitutional standing 
cases) to accept Judicial discretion’ in) relatiom to standing on 


constitutional matters. 


ThuRii, AOraiint Wa couture/Mscheibel’ JLwstated hat 
section 24(1) should not be construed narrowly to refer only to 
past infringements: "If s.24(1) is interpreted so that persons 
will be denied access to the courts until their rights have 
actually been violated, persons will be left without an 
effective means of enforcing their rights, and the rights will 
be rights only in theory". He also based his view on the 
inclusion of the term "infringed" in section 24(1c) Jee He 
contended that the term should be given a meaning independent 
of the term "denied", and that it is "broad enough to encompass 
present threats to a person's rights or freedoms". However, Sa 
is possible that "infringed" may mean only that there has been 
some incursion into the right, while "denied" will indicate 


that there has been a complete supression of the Fight. 


Mr. Justice Scheibel also attempted to make a 
distinction between what a plaintiff must do“uprborstoebringing 
an application and what the plaintiff must do in the process of 


bringing the application.) Vinehis view, it is not necessary to 


Stee 


establish a violation of rights in order to commence an 
application under section 24(1), but "the establishment of a 
violation of rights is a prerequisite to the obtaining of a 
remedy". He concluded with the somewhat confusing statement 
that "[t]here should be no doubt that in order to bring a 
s.24(1) application it is necessary only that the applicant 
allege that his rights have been infringed or denied". The 
justification for permitting claims of impending infringements 
is that the expectation of impending infringements might have 
immediate effect on the plaintiff. In other cases, waiting for 
the infringement actually to occur may be a mere formality 
since once the legislation took effect, the infringement would 
naturally follow. Furthermore, restricting section 24(1) to 
present infringements might require individuals to break the 
law merely in order to challenge the legislation (neither of 


these last two positions are discussed by Mr. Justice Scheibel). 


Mr. Justice Sheibel did hold, however, that claims 
under section 24 can only be made by individuals who can claim 
that their own rights have been or will be infringed. The 
plaintiff under 24 must show that "a right personal to him has 
been violated or threatened, or...that the threat of a 
violation is immediate enough to justify the court exercising 


its discretion in favour of granting a remedy". 


Elsewhere in this paper, there is a consideration of 
whether a finding of discrimination is a necessary precondition 
of a finding that section 15 rights have been infringed. If a 
finding of discrimination is not a necessary precondition, the 
individual will merely have to show unequal treatment or 
effect, regardless of its basis. If it is a precondition, a 
potential plaintiff will have to show that he or she has been 
discriminated against on one of the protected grounds, either 


enumerated or judicially recognized. In Jain v. Acadia 
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University (1984), 5 C.H.R.R. D/2123, the board found that the 
individual complainant did not belong "to a class, group OF 
segment of the population which were the intentional, or 
unintentional, target of rules, regulations or other 
requirements which unfairly or discriminatorily restricted them 
in their search for employment". It therefore dismissed the 
complaint because human rights legislation prohibits only 


discrimination which is based on group membership. 


It is not clear who is encompassed by section 15 which 
guarantees equality rights to "every individual". Hogg says 
that phrase "probably excludes a corporation" (Hogg, Canada 
Act, 0); particularly im tight of the fact that the original 
word used in section 15 was "everyone" which would have 
included a corporation. The word "anyone", used in section 24, 
includes a corporation (Southam (juvenile trials case)). But 
section 24, while broad enough to include all the rights 
guaranteed by the Charter, cannot extend the rights Lnother 
words, if a right does not accrue to a corporation, as 1S 
likely the case with section 15, section 24 cannot be employed 
to make it do so. For example, Nortown Foods Ltd. would have 
standing under section 2(a) which uses "everyone" (R. Vv. 
Videoflicks); Southam Inc. would have standing under section 
2(b) which also uses "everyone" (Southam (juvenile trials 
Gase). However, it is far less clear that these plaintifis 


would have standing under section 15. 


There is also the question of whether "groups" who do 
not have legal status as "everyone" or "anyone" can bring 
actions under section 15. Does section 15 permit) *class™ \or 
representative actions? This question will have to be 
determined in accordance with the rules governing such actions 
in the Ontario Rules of Civil Procedure. The New Rule 12 is 


the same as the former Rule 75 and reads: 
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12.01 Where there are numerous persons 
having the same interest, one or more of 
them may bring or defend a proceeding on 
behalf of or for the benefit of all, or may 
be authorized by the court to do so. 


But does the term individual specifically take section 
15 out of the rule? Even if it does not, the rule requires 
that the person bringing the action have the same interest as 
the other persons in the action. That means whoever is 
included in a section 15 action must have had his or her own 


equality rights infringed. 


A final point to be considered in relation to standing 
is that in many instances, a contravention of the Charter will 
also constitute a contravention of the Ontario Human Rights 
Code. The question arises as to whether or not a potential 
Charter plaintiff must exhaust Code remedies before resorting 
to the Charter. The Code is comprehensive in relation to the 
areas that it covers and has specific enforcement provisions. 
It could be argued that such comprehensiveness requires that 
matters coming within its jurisdiction should be dealt with 
under the Code first. Furthermore, the principle of judicial 
restraint, would suggest that a complainant exhaust 


non-constitutional remedies. 


Moreover, in individual cases, the Code may be more 
appropriate since it is directed to individual contraventions. 
On the other hand, having to invoke the Code, especially in 
cases where it is likely the case would be considered later 


under the Charter, may unnecessarily protract proceedings. 


Section 24(1) in referring to "court of competent 
jurisdiction" likely includes administrative tribunals and 
might include a Board of Inquiry under the Ontario Human Rights 
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Code. As a result, certain Charter infringements could be 
raised under the Code if relevant (such as unreasonable search 
and seizure). However, it is unlikely that a remedy for 
contravention of section 15 can be brought before the Board of 
Inquiry in a Code case since the Board is established 
specifically under the Code and to inquire into a contravention 
of tthe Code. 


Potential intervenors should consider the principles 
as set out in pre-Charter cases, especially whether they can 
present submissions which the parties are not likely to; cost; 
delay; and consent of the parties. Rule 13 of the new Rules of 


Civil Procedure should also be examined (former Rule 504a). 


(Db) The Onus on the Plaintiff under Section 15 


Regardless of whether a finding of discrimination is 
necessary to. a. finding. of an, infringement, of section.) rights, 
it would appear that the onus is on the plaintiff to show a 
Brita facie case of a denial or infringement of equality 
rights... ,1f.the plaintiff is, successful, the,onus thea shifts 
to the government to justify the infringement under section l. 
This will be the onus whether the claim is based on direct 


discrimination or on constructive discrimination. 


If the claim is being made on the basis that the 
plaintiff has suffered discrimination (either because the 
plaintiff has chosen to make the claim on that basis or because 
section 15 requires her to do so), the plaintit ft muesli st 
show discrimination because of her membership in a protected 
group. (The discussion of how non-enumerated grounds may 
receive judicial recognition appears above, On pp.300TE .. The 


GieineiL cel wid) in certain cases initially have to show that the 


a We Ata 


particular class of which she is a member is a protected 
class). Professor Eberts has indicated the difficulties which 
may be involved in defining a particular group. She notes that 
the cases have generally dealt with broad, well-defined groups 
such as blacks or women "where it could be assumed that all, or 
most members...would be hurt by the requirement". However, in 
Malik vs. The Ministry of Government Services, et al., in which 
an individual from Pakistan complained that the interview 
process which he underwent discriminated against him because of 


cultural differences, 


the group is very ill-defined; its 
boundaries depend on intangibles like 
‘upbringing’, ‘'culture' the degree of 
modernization or Westernization in a 
person's country or origin, and the length 
of time in Canada. 


This kind of vague "group" may not be cohesive or discrete 
enough to gain protection under the Charter, particularly for 
purposes of constructive discrimination claims, if they are 


permitted by the courts. 


Once the group is recognized as constitutionally 
protected, or automatically is recognized because it is 
enumerated or the anti-discrimination clause does not apply, 
the plaintiff must establish she had her rights infringed. 
Crucial to this requirement is an understanding of what the 
"right" (or "freedom") is. It has been argued above that the 
rights do not contain internal qualifiers. Section 24 refers 
to rights or freedoms, "as guaranteed by this Charter". 
Section 1 "guarantees the right and freedoms set out in it" and 
then goes on to state the limits that can be applied to those 
guaranteed rights. The combination of sections 24 and 1 could 
Support the argument that the rights do not contain internal 
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qualifiers, and that respondents must demonstrably justify 
proposed limits. To gain standing, under this argument, a 
plaintiff would have to show only that the right as stated in 


section 15 is infringed. 


However, if there are internal qualifiers in section 
15 rights (such as capacity, as discussed above, at pp.239ff.), 
the onus will probably then be on a plaintiff to show she has 
not had the qualified right infranged. Pthusi ify the 
qualification relates to capacity, the plaintiff will have to 
show first that she is capable of enjoying the right and then 


that her right has been infringed. 


In any case, whichever approach is employed there will 


have to be a two-stage process: 


(1) "TF the right vs internally qualified, the plaintiff 
will have to show the qualified right is infringed and if he oT 
she is successful, the government will have a chance to justify 


it throuqhssectiony.< 


(2)— de-the fright we notwinternalty qualified, the 
plaintiff will have to show an infringement of that unqualified 
rightuanhdserfisheris successful, the government will have an 
opportunity to demonstrate the infringement is justified under 


section l. 


The real issue, then, is who has the onus in relation 
to different aspects of the infringement or, put another way, 
who has the brunt of showing capacity or reasonableness. The 
scheme outlined above in point 2 seems to be more consistent 
with the scheme of the Charter. It might be argued that 
section 1 was included not only to relieve the courts of the 


need to find the qualifications within the rights and freedoms 
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themsélves',' but ‘also'tol-indicate that’ the courts “are mot to 
find qualifications or limits within the rights, unless there 
is an explicitly modified right (such as unreasonable search or 
seizure). It also means that the plaintiff will not have to 
show that which should be within the government's knowledge if 
it wishes to infringe rights -- the lack of capacity (or 
whatever Imay be the reason) which justifies the infringement. 
MacKinnon A.C.J.O., for the Ontario Court of Appeal, expressed 
that view clearly: 1m southamijuvent Lentri ais) Casey: * 


I cannot accept the proposition urged upon 
us that, as the freedoms may be limited 
ones, the person who establishes that, prima 
facie, his freedom has been infringed or 
denied must then take the further step and 
establish, on the balance of probabilities, 
the negative, namely, that such infringement 
or limit is unreasonable and cannot be 
demonstrably justified in a free and 
democratic society. 





Tests drawn from the human rights caselaw, set out 
below, which require the plaintiff to show she was denied a 
position at least in part because of a prohibited ground and 
other facts relevant to the case make most sense in the context 
of employment discrimination. However, they can be adapted to 
respond to other situations, including the denial of various 


government benefits. 


In Etobicoke, McIntyre J. set out the onus on the 
complainant and on the respondent under the Ontario Human 
Rights Code 


Once a complainant has established before a 
board of inquiry a prima facie case of 
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* For a different view, see above, footnote p.7/7. 
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discrimination, inthis case proof of a 
mandatory retirement at age sixty as a 
condition of employment, he is entitled to 
relief in the absence of justification by 
the employer. The only justification which 
can avail the employer in the case at bar, 
is the proof, the burden of which lies upon 
him, that such compulsory retirement is a 
bona fide occupational qualification and 
requirement for the employment concerned, 
The proof, in my view, must be made 
according to sthe ordinany scivil "standard of 
proof; that vs “upon avbalance “of 
probabilities. 


In Etobicoke, there was an age classification on the 
face of the retirement proviSion. However, in other cases, 
there may only be an inference of discrimination which requires 


more than merely showing a classification in the legislation. 


For example, im-Orlierski ve (Peterborough, Board of Education 


(1980), 1 C.H.R.R. D/33, a female teacher claimed she had been 
denied a vice principal's position because of her sex. 


Professor Cumming as set out the onus as follows: 


For the Complainant to be successful, the 
first requirement is that the Complainant 
establish “a primatracie case of 
discrimination on the basis of her sex. To 
do this she must show (1) that she was 
qualified for a position for which she 
applied (2) that despite such qualifications 
she was rejected and that (3) subsequent to 
her rejection the position remained open, or 
alternatively that an applicant of the 
opposite sex of apparently lesser 
qualifications was chosen for the position. 


If the complainant is successful, the onus shifts to the 


employer "to provide an explanation that is reasonable". 


In Cameron v. Nel-Gor Castle Nursing Home, Professor 
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Cumming applied a similar standard when the discrimination was 
on the basis of handicap: 


Cindy Cameron has a "handicap" within the 
meaning of [the Code], she applied for a 
position of employment at Nel-Gor, which 
position was available at the time, she was 
not hired for the position, and the only 
reason she was not hired was "because of 
(her) handicap" as defined by [the Code]. 


It should be pointed out that the law is clear that 
discrimination need be only one motivating factor, not the only 
one. This point is discussed below at p.388. In Cameron, 
Cameron's handicap may have been the only reason she was not 
hired; however, her case would have been the same even if ane 


were only one of several factors. 


The Offierski onus is similar to that set out in 
McDonnell Douglas Corporation v. Green 93 S.Ct. 1817 (1973). 
In that case, the complainant, who had engaged in unlawful 
protest against the company, now claimed that he had been 
discriminated against when he was refused a position with 
McDonnell Douglas. The court stated that a prima facie case 
could be made out by evidence that the complainant belongs to a 
racial minority, that he had applied for a position with 
McDonnell Douglas for which he was qualified, that he was 
rejected, that the job remained open and that the employer 
continued to seek applicants with the complainant's 
qualifications. The employer then assumes the burden of 
showing a legitimate, non-discriminatory reason for the 
complainant's rejection (which was satisfied here by Green's 
unlawful conduct). The complainant then has the opportunity to 
show that this reason was a pretext. For example, Green could 
have shown that McDonnell Douglas had not rejected white 
applicants who had unlawfully protested against the company or 
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that generally McDonnell Douglas had engaged in discriminatory 
practices against racial Minoricics., ) The. supreme Courter 
Clarified the onus on the employer in Texas Department of 
Community) AffairssyV., puLdine, 25..5.P.D. NO. 31, 5444. “There it 
is stated that the employer does not have to show by a 
preponderance of evidence that he had non-discriminatory 
reasons to reject the applicant; nor does he have to show that 


the person hired had superior qualifications. 


Prewa tC Vern oe erst Ce ares cases, LO4G (5tne cil. 
1981) applied the McDonnell Douglas-Burdine standard to 
disability constructive discrimination cases. It was held that 
the complainant establishes a prima facie case by showing he 
was qualified for the position except for the handicap, that 
the handicap prevents him from meeting physical criteria for 
the position and that the standards set by the employer have a 
disproportionate impact on persons with the complainant's 
handicap. The employer then has the burden of showing that the 
physical standards or criteria are job-related and that persons 
with the complainant's disability cannot, with reasonable 
accommodation, safely and efficiently perform the essential 


tasks of the job. 


McDonnell Douglas and Burdine were considered in 
Base-Fort Patrol Ltd. v. Alberta Human Rights Commission 
(A902 Ges eoHoRe Rs. D712000 (Alta’. "OSBs).o The Board of? Inquiry 
in the case had found that the complainant had been 
discriminated against on the basis of sex when her employer had 
terminated her employment. It had ruled that there was an onus 
on the employer to prove it had a non-discriminatory reason for 
dismissing her and that the employer did not satisfy the onus. 
The Board had found that there was some evidence that the 
employer had likely terminated the complainant in part because 


of her sex. The Court of Queen's Bench held that "some 
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evidence of a likelihood" (emphasis in original) that sex was 
part of the consideration to terminate the complainant was 


insufficient to shift the burden to the respondent. In any 
case, the Court held that the legal burden of proof did not 
shift to the employer, relying on Texas Department of Community 
Affairs v. Burdine. The Alberta Court agreed with the holding 
in Burdine that the burden on the respondent is an evidentiary 
burden rather than a legal burden; the respondent merely has to 
come forward with "some" evidence to rebut the case established 
by the complainant. The court stated further that there was 
nothing in the statute or policy of the legislation that a 
legal burden should be on the respondent "in any circumstances 


to prove that his conduct was non-discriminating". 


The scheme set out by the Alberta Court of Queen's 
Bench in Base-Fort Patrol may not be appropriate under the 
Charter. The onus for justifying a limitation is clearly on 
the government: this is a legal burden... Since there 1s.a 
presumption in favour of individual rights (Hunter v. Southam), 
the plaintiff bringing an action under section 24 merely has to 
show that her rights were infringed in order to shift the 


burden to government. 


Although for the most part, the onus requirements will 
be essentially the same in constructive discrimination cases as 
in direct discrimination cases, there are some aspects of the 
burden on the plaintiff which should be pointed out 
separately. There are two ways in which the plaintiff could 
satisfy the onus when asserting disproportionate impact. When 
there is a requirement which an otherwise qualified plaintiff 
clearly cannot meet, for example, because of his religion, 
there will be a prima facie case of constructive discrimination 
(Malik). For example, in Bhinder vs. Canadian National 
Railways, the requirement of wearing a hard hat and the 
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requirements of the Sikh faith come into obvious conflict. 

That conflict establishes a prima facie case that the condition 
imposes a greater burden on Bhinder than on persons not sharing 
Bhinder's religious beliefs. Eberts stated that there was a 
"presumption" of discrimination in such cases (Malik). fThe 
onus on the complainant is just to Show disproportionate impact 


on members of the (protected) group to which he belongs. 


In other cases, for example, height and weight 
requirements, evidence that there is in fact a disproportionate 
impact on a protected group will be necessary to make a prima 
facie case. In Dothard v. Rawlinson, 433 U.S. 405 (1977), the 


U.S. Supreme Court stated: 


to establish a prima facie case of 
Giscrimination, a plainctitt meed only show 
that the facially neutral standards in 
question select applicants for hire ina 
Significantly discriminatory pattern. 


The employer then has the opportunity to show the requirement 
is job related and if it is successful, the plaintiff may show 


there are alternative ways of meeting the employer's needs. 


Vhertctoltal Ih Mele. Vs. CoN. StaLed Coat under 
section 10 of the Canadian Human Rights Act the complainant 
must provide “prima facie evidence that ‘the disputed hiring 
practices are such as to deny a protected group the same 
employment opportunities as other applicants". It goes on to 
indicate that "statistics would tend to provide such prima 
facie evidence, since the proportion of women hired by C.N. for 
the positions covered by the complaint was substantially lower 
than the average among employers in similar sectors". The 
Tribunal added a second requirement that "the complainant must 
also prove that the disputed hiring practices were adopted for 
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the purpose of lessening the employment opportunities of a 
protected group". 


The British Sex Discrimination Act and Race Relations 
Act, both of which prohibit constructive discrimination, 
require that the complainant show that the requirement has a 
disproportionate impact on women or On persons of a particular 
race and if that is done, "the burden shifts to the respondent 
to justify the requirement or condition" (Pannick, 903). 
Because the prohibition against constructive discrimination in 
concerned with opportunity or fair consideration, the 
complainant under the British Law does not have to show "that 
but for the impugned requirement or condition she would have 
been appointed to the job or received whatever other benefit 
(or avoided whatever other advantage) is in question" (Pannick, 
905). The plaintiff has only to show that she was denied the 
opportunity involved. In Price v. Civil Service Commission, an 
English case, Price was excluded from consideration for a job 


because she was over the maximum age of 28: 


She claimed that the age ban had a 
disproportionate adverse impact on women 
because they tend to return to work after 
bearing and rearing children. The EAT held 
that the employer's response, that women 
"can comply" with the age requirement 
because they are not obliged to have or to 
rear children, was "wholly out of sympathy 
With the spirit ana inctene Of -ere=Acr- and 
that 


"It should not be said that a person 
'can' do something merely because it is 
theoretically possible for him to do 
so: it is necessary to see whether he 
can do so in practice. Applying this 
approach to the circumstances of this 
case, it is relevant in determining 
whether women can comply with the 
condition to take into account the 
current usual behaviour of women in 
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this respect as observed in practice, 
putting on one side behaviour and 
responses which are unusual or extreme" 
(Pannick). 


This approach would appear to be applicable equally to the 
Canadian human rights context and can be argued to be an 


appropriate, approach to the Charter. 


Pinglly,, tt will often ‘be more difficult for an 
individual who believes he or she has been the victim of 
constructive discrimination to make a prima facie case under 
section 15 than for an individual who makes a claim of direct 
discrimination. Assuming that the test of reasonableness will 
be left to section l, the latter merely has to show adverse 
discrimination (basically denial or rejection on a prohibited 
ground without consideration on his or her merits or ‘an 
explicit classification on a prohibited ground). However, the 
plaintiff in a constructive discrimination case will usually 
have to marshall statistical and other evidence of 
disproportionate impact sufficient to satisfy a court that this 
is indeed discrimination within the meaning of section 15 and 


not a minor, incidental effect. 


In. Some cases of constructive discrimination, it will 
be necessary to tie the lack of opportunity to past treatment 
Or imabiiaty to.enjoy the benefit, or to future: anticipated 
patterns of discrimination, or some other factor which makes 
the effect more than incidental. Thus if in the year in which 
the action is brought under the Charter, more men benefit from 
a particular law than women but in the year previously, more 
women benefited and it is not possible to show a pattern of 
effect based on the kinds of factors referred to above, then 


the effect on women is merely incidental and would not 


tote fe i= 


constitute discrimination “Under “section—-“15. Put “briefly, the 
constructive discrimination doctrine is not concerned with 
chance or "the vagaries of fate" but, as is direct 
discrimination, with the failure to treat equally persons with 


certain characteristics. 


(c) Evidence to be Produced by Plaintiff under Section 15 


The following discussion is merely intended to 
indicate the type of evidence a plaintiff might produce in 


order to make a prima facie case. 


Under Canadian human rights law, "it is sufficient to 
substantiate a complaint if a discriminatory practice is one of 
the proximate causes of refusal to employ" (Carson (Review 
Tribunal) emphasis added; Niedzwiecki vs. Beneficial Finance 
System (.1981');,/.3 CoH. Re Ry D/1L004, A On te,)}-4 WaplLington v. Maloney 
Steel Ltd. (1983), 4 C.H.R.R. D/1262, upheld by the Alberta 
Court of; Appeal. (1983,)|,. 4 C.H. RR. D/AL48 3):. Cameron..v..; Nel-Gor 
Nursing Home). The proximate cause view is based on R. Vv. 
Bushnell Communications Ltd. (197 3i,e545, Dali R Goce) ola or, 
aff'd. (1974), t47 DEL. RYeCI a) £GERR GEA). 


statisticsitmay, assistithe. plaintLf£e£f “in making, 2. prima 
facie case. In Offierski v. Peterborough Board of Education, 
Offierski was a female teacher who had been rejected for a 
vice-principal's position and had difficulty gaining admission 
to a course which was prerequisite to the vice principalship. 
There was no explicit rule which prohibited female teachers 
from being promoted. Over the years, however, women had not 


been promoted to the same extent as men. 
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Offierski submitted statistics for Ontario and 
Peterborough showing far fewer female than male 
vice-principals, principals and heads of departments, even 
though teachers in Ontario are comprised about equally of men 
and women. There are fewer female applicants for the 
positions, a fact explained in the case as resulting from 
systemic factors. The Board found that the statistics showing 
the low numbers of women in administrative positions would have 
provided a prima facie case of discrimination except for the 
low numbers of applicants -- even though there was a 
recognition of the reasons for the low number of applicants. 


Although not specifically relevant to the facts of the 
case, the Board in Ingram v. Natural Footwear (1980), l 
C.H.R.R. D/59 stated that statistics showing a pattern of 
dismissals (in relation to race, for example), may help to 
constitute a prima facie case, in Malik,.Professor, Eberts 
pointed out that Malik could have introduced statistics that 
the interview process has "over time resulted ina 
disproportionately high rate of rejection for people of 


traditional Muslim and Pakistani backgrounds". 


In one U.S. case, the percentage of women in various 
Federal agencies and the percentage of women holding similar 
jobs outside the agency in question were compared. Such a 
comparison can establish an inference of bias (De Medina v. 
Reinhardt, 30 EPD No. 33014 (1982)). In another case, evidence 
of discrimination included the proportion of blacks hired 
according to the employer's records relative to available black 
workers (YNO N-451, EEOC Practice Decisions 1968-1973). In 
that case, word-of-mouth recruitment conducted by a 
substantially all-white work force without supplementary and 


simultaneous recruitment in the minority community "constituted 
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a prima facie violation" of the Civil Rights Act of 1964. In 
another EEOC decision (No. 71-345 (1970)), a comparison between 


the minority component of the local population (40%) and ene 
minority members hired (none for the specified position) 
constituted a prima facie case. And statistics may establish a 
prima facie case even where subjective factors, such as 
collegiality, are involved (Anderson v. City of Albuquerque, 30 
BPD No. 33098.(1982). (U.S. Court Of Appeals, 6th Cir.)." The 
overall hiring pattern of the City established a prima facie 


case of sex discrimination). 


In Dothard, the U.S. Supreme Court struck down height 
and weight requirements for prison guards and (correctional 
counsellors) since there was "gross disparity between the 
female and male exclusions" as a result of the requirements 
(minimum 5 feet 2 inches and 120 pounds and maximum 6 feet 10 
inches and 300 pounds). The requirements were not shown to be 
job related. The evidence was that the lower height 
requirement excluded 33.29% of women between 18 and 79 and 
1.28% of men; the lower weight requirement restricted 22e29%, OF 
women and 2.35% of men; taken together (because some persons 
would be excluded by both requirements and some by only one or 
the other requirement), they would exclude 41.13% of women and 


less than 1% of men. 


In Dothard, the statistics were based on national 
statistics; the Court rejected the argument "that a statistical 
showing of disproportionate impact must always be based on 
analysis of the characteristics of actual applicants". By 
contrast, in the British Case or Price’ Vv. Civil Service 
Commission, the Employment Appeal Tribunal took a different 
position than the U.S. Supreme Court in Dothard; the BAT stated 


that the comparison is of the relevant pool of men and women, 
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persons qualified for the position in that case (Pannick). 


EEOC v. Greyhound, 635 F.(2d) 188 (1980) (U.S. Court 
of Appeals), 3rd Cir.) involved an allegation that Greyhound's 
no-beard policy had a disparate impact on blacks because blacks 
were vulnerable to a skin condition which prevented their 
shaving. The EEOC failed to establish a prima facie case 
because it did not establish a connection between the skin 


condition and race. The majority in the Court of Appeal stated: 


To establish a prima facie case, EEOC was 
required to prove that Greyhound's policy 
had a greater impact on blacks than on 
whites... Lt. has shown, at .most,.only that 
the policy weighed more heavily on 
individuals who have PFB than on those who 
do not. Without comparative statistics 
showing the percentage of white males who 
suffer from diseases or skin conditions that 
make shaving painful or impossible, EEOC's 
evidence that many black males are unable to 
shave because of PFB simply does not permit 
the inference of a disproportionate impact. 


Contrary to the majority view of the Court of Appeals in EEOC 
v. Greyhound, the Supreme Court in Dothard had stated 
statistical evidence was not necessary to making a prima facie 
case, although statistics actually constituted the basis for 


the Dothard decision. 


And the majority in the Court of Appeal in Greyhound 
went on to hold that EEOC also had to show that "enforcement of 
the policy resulted in actual discrimination in the employer's 
workforce". Not only did EEOC not do that but Greyhound 
produced statistics that "the percentage of black male 
employees to total male employees in jobs at the Philadelphia 


terminal covered by the no-beard policy has exceeded 
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substantially the comparable percentage of black males in the 
labour force and in the general population" of Philadelphia. 


Sloviter J. dissented, stating that the requirement of 
showing a disproportionate impact on the composition of the 
workforce (rather than on the protected class) was a new rule 
without support from any Supreme Court case. His reasons for 
rejecting this view are set out at length because they are a 


clear statement of its defects: 


This deceptively subtle transformation of 
the disparate impact method of proving 
discrimination can have a devastatingly 
deleterious effect on enforcement of Title 
VII. Although the majority does not discuss 
the implications of its rule, it 1S apparent 
that it will mean that an employment policy 
which excludes applicants as a result of a 
race-linked characteristic will, 
nonetheless, not be considered to have a 
disparate impact upon members of that race 
if the percentage of that racial minority in 
the employer's workforce is equal to the 
percentage of that minority in the general 
population. This rule would establish by 
judicial fiat an invidious quota defense 
since a black applicant, excluded solely 
because of inability to comply with the 
employment policy, will be deprived of his 
or her employment opportunities because the 
employer has already hired the required 
percentage of blacks. 


The majority thus inverts the use of 
population statistics heretofore recognized 
in Title VII cases by creating the 
percentage of that minority in the labor 
force or in the general population as the 
outer limit to which an employer is obliged 
to extend+its hiring. » Populationrcstatistics 
have been considered relevant in Title VII 
cases because gross underrepresentation of 
minorities in the employer's workforce may 
reflect discrimination unless some other 
factor, such as unavailability of qualified 
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minorities, can be shown to exist. Even 
under the majority's view holding workforce 
percentages relevant in determining impact, 
it would be necessary, at a minimum, to 
consider whether, in the absence of the 
disputed policy, there might be an even 
higher percentage of black employees. It is 
more than likely that jobs at Greyhound and 
at other bus companies might have particular 
attraction to blacks who are still deprived 
of equal employment opportunities in certain 
other industries or who may still suffer 
from earlier educational deprivations in 
their quest for employment in certain other 
fields. 


He contrasted the majority's approach with the Supreme Court's 
treatment of similar evidence in Phillips v. Martin Marietta 
Corps) ST Ss Cty 496 CloT iy?) There Martin Marietta “did not 
consider women with preschool-age children for employment. 
Although there was a higher proportion of women employed than 
actually applied, relative to the total workforce and applicant 
pool, the Court related the statistics merely to the issue of 


intent, not to disproportionate impact. 


[t. may be that ‘statistics showing only ‘a’ ismall 
difference in impact will be insufficient to make a prima facie 
case. In R. v. Videoflicks Mr. Justice Tarnopolsky stated that 
"{[w]hether the adverse consequences that flow from any 
particular rule or regulation amounts to religious 
discrimination, will have to be determined on all the facts of 
the case" and that "I do not see differences by way of mere 
regulation of time and place [with respect to the sale of 
videos] as having such adverse impact as to constitute 


discrimination" (emphasis added). 


But statistics are not the only way to make a prima 
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facie case in human rights cases. In Dothard, the U.S. Supreme 
Court stated that the plaintiffs in such a case "are not 
required to exhaust every possible source of evidence, if the 
evidence actually presented on its face conspicuously 
demonstrates a job requirement's grossly discriminatory 
impact". The same approach has been taken in the British 
cases, some of which have been referred to above. Statistics 
are not always necessary and in fact inadequate statistical 
evidence may not be a bar to establishing a prima facie case. 


In one case, the EAT held that "'it is most 
[un]desirable that, in all cases of :indirect discrimination, 
elaborate statistical evidence should be required before the 
case can be found proved', especially given the time and 
expense that would involve". The respondent had not produced 
conflicting evidence to contradict what in itself was 
statistically inadequate evidence because it was based on an 
insufficent and non-representative sample. Another tribunal 
used "common sense" to find that a requirement to work 
full-time to avoid redundancy placed a greater burden on women 
"bearing in mind women's current or usual behaviour of working 
part-time in greater proportions than do men". Pannick 
concluded that "[a]s in cases of direct discrimination, 
tribunals should be prepared to draw inferences from the 


primary facts" (Pannick). 


Expert evidence may also be submitted, as it was in 
Malik. Expert evidence was presented to show that someone with 
Malik's background would be very deferential, non-assertive, 
low-key and rigid, unable to adjust when the interview did not 
progress as expected. These were characteristics which seemed 
to be responsible for Malik's low score. However, Malik failed 
to establish a connection between those qualities and 
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membership in a particular ethnic group. 


Evidence of a pattern of discrimination may be 
relevant, as in McDonald v. Knit-Rite Mills Ltd. Faced with 
O* Malley (Ont.9C. 4.) and banger, (F.c.A. Jy Which, held that 
intent to discriminate was required under the 1980 Ontario 
Human Rights Code and the Canadian Human Rights Act, 
respectively, the Adjudicator felt compelled to distinguish 
Knit-Rite from the neutral standard cases. He therefore 
characterized the case as "one in which differential treatment 
of men and women occurred not as the result of the application 
of a standard or normative rule but, rather, because different 
standards, in this case rates of pay, were applied to the men 
and women in the cutting room simply on the basis of their 
sex". Since there was no explanation for the wage 
differentials, the Adjudicator inferred intention to treat men 
and women differently. Since the existing wage scales were a 
proximate factor, they were sufficient for a finding of 
discrimination, although non-discriminatory factors may also 
have played a part. Furthermore, "job assignments appear 
consistently to have favoured the men". The Adjudicator 
concluded: "The classification here complained of resulted 
directly from these earlier forms of sexual discrimination and 


therefore was itself discrimination." 


They aQissentang-=opinion in Jorgensen v, B.C. Ice and 
Cold Storage, (1980), 2/C.H-R-R. D/2897(B.G.-)-reached- the 
conclusion that sex was a factor in the employer's refusal to 
permit Jorgensen to perform certain work by examining the 
treatment of women by the employer. Assumptions were made 
about Jorgenson's low productivity because it was believed the 
women as a group had low productivity. The history of the 
division of labour which segregated men and women appears to 


have been carried forward in new facially neutral policies. 
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The test given to one woman (not Jorgensen) to help determine 
whether women should be given other work was "something of a 
‘SHOW ser yale. indicating the Company's attitude. In addition, 
some of the male employees had indicated they did not want to 
work with women. In comparing the treatment of male and female 
employees, it seemed that male workers with Similar problems 
were never required to do the work considered as "women's 
work", The women were expressly told that they would have to 
perform all the work in the "male" category, even though the 
men were not told that and usually did not do so in fact. All 
of this evidence (considered with evidence showing otherwise) 
demonstrated to the dissenting members of the Board that ona 
balance of probabilities the complainant's sex was a relevant 


factor in the treatment of the complainant by the company. 


Where hidden intention or a Showing that a 
facially-neutral law is really a subterfuge for enacting 
discriminatory legislation is in issue, the plaintiff would 
have to be prepared to provide evidence Which showed the actual 
intent. This evidence might be a combination of circumstantial 
and direct evidence in conjunction with statistical evidence. 
In the United States, where constructive discrimination is 
recognized under the equal protection clause only if hidden 


intent can be found, the Supreme Court has indicated the kind 


of evidence that might be relevant in Arlington Heights v. 
Metropolitan Housing Corp., 429 U.S. 252 C197 7) 


The impact of the official action [may] 
provide an important starGing tpoiune. 
Sometimes a clear pattern, unexplainable on 
grounds other than race, emerges from the 
effect of the state action even when the 
government legislation appears neutral on 
Ets’ "face. = The evidentiary inquiry is then 
relatively easy. But such cases are rare, 
Absent a pattern as stark as that in 
[Gomillion v. LTGReLoot, 364 se. yoo 
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(1960)*] or Yick Wo, impact alone is not 
determinative, and the Court must look to 
other evidence. 


The historical background of the decision is 
one evidentiary, source ,sparticulardy/if it 
reveals a series of official actions taken 
for invidious purposes. The specific 
sequence of events leading up to the 
challenged decision may also shed some light 
on the decisionmaker's purposes... Depar- 
tures from the normal procedural sequence 
also might afford evidence that improper 
purposes are playing a role. Substantive 
departures too may be relevant, particularly 
if the factors usually considered important 
by the decision-maker strongly favor a 
decision contrary to the one reached. The 
legislative or administrative history may be 
highly relevant, especially where there are 
contemporary statements by members of the 
decisionmaking body, minutes of its 
meetings, Or reports. 


(d) Remedies under Section 24(1) 


24.(1) Anyone whose rights or freedoms, as 
guaranteed by this Charter, have been 
infringed or denied may apply to a court of 
competent jurisdiction to obtain such remedy 


* In Gomillion, an Alabama law redefined the city boundaries 
of Tuskagee with the consequence that the Shape of Tuskagee 
was changed "from a square to an uncouth twenty-eight sided 
Figure” and removing from the city “all save only four, .or 
five of its 400 Negro voters while not removing a single 
whi tevvoter or resident! The court’ found that ‘the Law was 
a device to. disenfranchise blacks in violation of. the,.15th 
Amendment and was "Solely concerned with segregating white 
and coloured voters by fencing negro citizens out of town 
so as to deprive them of their free-existing municipal 
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as the court considers appropriate and just 
in the circumstances. 


This section considers very briefly some possible 


remedies under section 24 of the Charter. 


It should be pointed out that a plaintiff has several 
steps to overcome before the court may grant a remedy for an 


infringement. The steps include: 
1. She must show she is a proper plaintiff; 
2. She must show that the court has jurisdiction; 


3, She must ‘show that the right beingsaclaimeduacnually calls 


within one of the rights guaranteed by the Charter; 
4. She must show that the right has been infringed or denied; 
5. She must show the appropriateness of the requested remedy. 


The courts” jurisdiction to fashion’ an-appropriate 
remedy under section 24 is very wide. Section 24 permits the 
court to order whatever remedy "the court considers appropriate 
and just in the circumstances". However, section 24 does not 
permit the court to order a remedy not within its jurisdiction 
prior to the Charter (Re Hussey et al. v. Attorney General fOr 
Ontario’ eto ery 199 4)44 6, OV Re e020) 554. S0Diveecc. ) Leave sto 
appeal denied). Further, in the Inflation Restraint Act case, 
the Court of Appeal held that "[i]t is common ground that to 
meet [the requirement of compentent jurisdiction] the court 
must have jurisdiction, independently of the Charter, to grant 


the remedy sought". 


easoo = 


Mr. Justice Deschénes in the Quebec School Boards case 
and Mr. Justice Scheibel in Couture both indicated that a 
declaration is available under section 24(1). Mr. Justice 
Scheibel suggested two cases in which the declaratory remedy 
under section 24(1) may be of value to a plaintiff. The first 
is "where a person is convicted of an offence by operation of a 
statute, and that statute is subsequently declared invalid, the 
declaration will result in an aquittal, and is therefore a 
means of redress"; the second instance is where a declaration 
of invalidity "will prevent an impending violation of the 


person's rights". 


Section 24 will undoubtedly give rise to claims for 
injunctions. One injunction which might be relevant in Charter 
Cases “is the structural injunction which has’ been’ used inthe 
United States in civil rights cases (Fiss). Fiss defines the 
structural injunction as .“the-injunction seeking -to effectuate 
the reform lofi ‘the ecsociral institution” .( hiss'~-9).: «He rpolats out 
that it was used to desegregate the school system primarily but 
has also been used to restructure other institutions, including 
hospital sicandprisons, “nov just rko windircate:.a claim of practal 
equality, but also to vindicate other claims, such as the right 
against cruel and unusual punishment or the right to [medical] 


treatment". (Fiss, 10). 


Ens order) for the structural. injunction to be most 
effective, the court will have to supervise the rearrangement 
of the institution. This would come into conflict with the 
Canadian courts' general preference not to monitor remedies. 

On the other hand, this necessity would really arise out of the 
intransigence of government in responding to court orders. 
Unlike the situation in some southern states in relation to 
racial segregation, it is almost impossible to conceive of this 


happening in Canada, particularly in-light of section 33. 
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An important distinction between the American and 
Canadian experience is that the structural injunction was 


developed in the United States at a time when the declaratory 
remedy was not well developed; in Canada it is well developed 
and there is less need to require the structural injunction. 
On the other hand, a declaration brings with it no sanction, 
whereas the injunction does and in some cases the latter may 


therefore be preferable. 


It also remains unclear, and is doubtful, whether the 
effect of section 15 will overcome the courts' reluctance at 
common law to enforce a personal service contract. Under human 
rights legislation, boards can order reinstatement. Under the 
Charter, the remedy may be limited to loss of wages and other 


damages. 


Professor Tarnopolsky (now Mr. Justice Tarnopolsky) in 
his book, Discrimination and the Law in Canada, provided a 
survey of remedies under human rights legislation (Tarnopolsky, 
Discrimination, 488 ff.). Beginning in 1972, boards have 
awarded damages for humiliation, hurt feelings, loss of 
reputation and similar injuries. The awards have ranged up to 
about $3,000. In the employment context, awards of lost wages 
have been made, along with reinstatement and "invitation to 
apply for the job". At least one order of physical 
accommodation of premises has been made. A similar range of 
remedies is likely to be sought under section 24 for an 
infringement of section 15 (with the possible exception of 
reinstatement and damages for humiliation). In addition, 
courts may be asked to award back benefits when benefits, such 


as unemployment insurance, have been improperly denied. 


The Board in Hendry v. Ontario Liquor Control Board 
permitted the Ontario Human Rights Commission to help set up a 
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program with the Liquor Control Board in order to redress the 
inbalance between male and female workers. Section 15(2) may 
permit courts to order special programs (affirmative action) 
when requested by a plaintiff. The affirmative action program 
as remedy has been considered above. Such a remedy would be 
particularly appropriate in cases of systemic discrimination 
where a member or members of an identifiable class have been 
denied benefits or positions over a period of time. The courts 
may be reluctant to order affirmative action both because it is 
not personal to the plaintiff and because of their reluctance 
to monitor remedies. However, while this remedy would not be 
personal toethe paintiaftt, 1t could in appropriate 
circumstances be in keeping with the purpose of section 15's 
equality guarantees. And the courts may be more willing to 
make an order for a loosely structured special program than for 


one with many interrelated requirements. 
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SUMMARY OF PAGES 403-411 


PLE, Section l 
(a) Onus on the government under section 1 


The Supreme Court of Canada has held that the onus is 
on the government. 


(b) When shift in onus occurs 


Once plaintiff establishes) a prima facie ‘case that 
there has been an infringement of equality, the onus shifts to 
the government to justify it under section l. 


(ic) dene Ee Cr pOmEc ma OMG ntilati Neg Moat On: ss 
inconsistent with the Charter 


Once the court finds that legislation is inconsistent 
with the Charter, section 52(1) mandates that it will be of no 
force and effect. 


The Supreme Court of Canada held that courts will not 
rewrite legislation nor read it down in order to save 
legislation or a provision in legislation otherwise 
inconsistent with the Charter. 
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Section l 


Onus on the Government under Section 1 


The Supreme Court of Canada has now affirmed 


unequivocably in Hunter v. Southam that the onus under section 


l is on government: 


(b ) 


The phrase "demonstrably justified" puts the 
ONUSVOLTIUSe1 FYI Nngwar tim cation on, a rrgnht 
or freedom set out in the Charter on the 
party seeking to limit. 


When the Shift in Onus,Occurs 


The issue now is when the shift of the onus from the 


plaintiff to government will occur. This has been discussed in 
the section on the plaintiff's onus above. Some courts appear 


to have merged the issues to be addressed under section 1 and 
the right/freedoms sections. This has occurred not only with 
the “qualitied” rights, ssuen as-sections 8.and.12, where it is 
perhaps understandable (see above, pp.114ff), but also with 
respect to more clear-cut rights. In the Dairy Workers Act 
Case, Sirois J. cited the following factors as the reason for 


not finding an infringement on the right to association: 


irreconcilable differences existing between 
the dairies and the unions, the breakdown of 
collective bargaining, the failure of 
conciliation and the imminent threat of a 
strike on the one hand and a lockout on the 
other in this essential industry, [and] the 
harm that would ensue not only to the dairy 
producers but to the entire population at 
large. 
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These are clearly factors which are relevant to a justification 
under section 1. Yet it is just as clear that His Lordship was 


applying them at the section 2(d) stage, for he continued: 


1£ I am wrong in this conclusion and the Act 
doés violate s.2(d) of the Charter, 
nonetheless the legislation is saved by s.l. 


The justification under section 1 was the necessity to resolve 
the impasse between the two sides for the common good. 


Mr. Justice Tarnopolsky also seemed to suggest the 
tests are interchangeable, or at least he treated them as if 
they are. After considering in R. v. Videoflicks whether 
regulations in regard to the sale of videos constituted an 
infringement of section 2(b) and finding they did not because 


there was no evidence of adverse impact, he went on 


If what I suggested is more applicable to 
the test of what is a reasonable limit under 
s.l of the Charter, rather than to what is 
the essence of an infringement of s.2, then 
I would have no difficulty in concluding 
that the “regulation under the Act’ is *so0 
obviously such a reasonable limit that there 
is no need to require proof thereof by the 
'Attorney General. 


While Sirois J. considered section 1 factors under section 
2(d), Tarnopolsky J.A. did consider only section 2(b) factors 
under section 2(b) but appears to have been prepared to 


consider them as equally applicable under section l. 
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(c) The Effect of a Finding that Legislation is 


Inconsistent with the Charter 


Section 52(1) of the Constitution Act mandates the 
effect on®leqgislation Whith®al court has*found) to: be 
inconsistent with the Charter. It states: 


52f1) TRESCOonstiention of iCanadaoi sethe 
supreme law of Canada, and any law that is 
inconsistent with the provisions of the 
Consti€#aution 18,ef0 the extent of: the 
inconsistency ,PoOE no-Lorce, Of Gkfect. 


Section 52 is a clear statement that legislation must meet the 
demands of the Charter (unless subject to the section 33 
override). Where and to the extent that a court finds that 
legislation does not satisfy the Charter, the legislation will 
have no further effect. The Supreme Court has now established 
that the courts a@rernot to e“rewrite™ legislation in order to 


ensure compliance with the Charter. 


Hunter v. Southam Inc. considered the validity of 
s.10(1) of the Combines Investigation Act, which authorized the 
Director of Investigation and Research of the Combines 
Investigation Branch to authorize Combines Investigation 
officers to enter and to conduct searches and seizures. Chief 


Justice Dickson, delivering the opinion of the court, stated: 


[R]easonable and probable grounds 
established upon oath, to believe that an 
offence has been committed and that there is 
evidence to be found at the place of the 
search constitute the minimum standard, 
consistent with s.8 of the Charter, for 
authorizing search and seizure. Insofar as 
Se. 1011). and: -0(3)--of the Combines 
Investigation Act do not embody such 4 


requirement, I would hold them to be Sunther 
inconsistent with s. 8. 
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The government argued that if the Act did not specify 
a standard consistent with s. 8 for authorizing entry, search 
and seizure, it should not be struck down as inconsistent with 
the Charter, but rather that the appropriate standard should be 
read into these provisions. The court refused to accept this 


submission, stating: 


While the courts are guardians of the 
Constitution and of individuals' rights 
under it, it is the legislature's 
responsibility to enact legislation that 
embodies appropriate safeguards to comply 
with the Constitution's requirements. It 
should not “fali“co ther courts tol! at enc 
details that will render legislative lacunae 
constitutional. Without appropriate 
safeguards legislation authorizing search 
and seizure is inconsistent with s. 8 of the 
Charter. As I have said, any law 
inconsistent with the provisions of the 
Constitution.7s,4.tovithe extent, of the 
inconsistency, of no force or effect. 


The principleathat, iteise not the: judiciary's role to 
redraft legislation was also expressed by Mr. Justice 
Tarnopolsky in his decision for the Ontario Court of Appeal in 
R. V. Videorlicks..~» Ins thatocace tie (Court eld togtoo. oor 
the Retail Business Holidays Act, which proscribed the 
operation of most retail businesses on Sundays and certain 
other holidays, was inconsistent with the Charter only to the 
extent that it did not provide for adequate religious 
exemptions. The Court refused to provide for the deficiency 
stating: "What is required is a re-drafting of s.3(4) [the 
exemptions section] to meet the requirements of the Charter. 
This is not the role of the judiciary...The criteria which a 


new exemption section must meet have been described." 


A second principle arises from the decision in R. v. 
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Videoflicks and the earlier Ontario Court of Appeal decision R. 
v. Rao. These cases were decided on the principle that there 
is a distinction between the invalidation of a statute and a 
finding that a statute is inoperative in the circumstances 
before the couirt,dtinerelacion tosthey Charter ,.this.principle 


has not yet been approved by the Supreme Court of Canada. 


In Rao, for example, the court considered the validity 
of s.10(1)(a) of the Narcotic Control Act, which authorized a 
peace officer, in certain circumstances, to enter and search 
any place other than a dwelling house without a warrant. Mr. 


Justice Martin, delivering the Opinion of the*court, “stated: 


Section 10(1)(a) does not on its face 
necessarilyecdash withes«8 of the: Charter 
although in some circumstances a warrantless 
search authorized by that subsection may, in 
fact, infringe the constitutional 
requirement of reasonableness secured by s.8 
of the Charter, depending upon the 
circumstances surrounding the particular 
search. The statute is inoperative to the 
extent that it authorizes an unreasonable 
search... 


inpReev.. Oakesh (1983) 7G2°CeCec.* (3d)..339, 
this Court held that s. 8 of the Narcotic 
Control Act’ was. unconstitutional because’ the 
reverse onus clause which was an integral 
part of the section contravened the 
presumption of innocence secured by S.12{d) 
obseneacharterc2.) The! Court .in that), caserheld 
that it was not entitled to rewrite the 
provisions Of Ss.8 of the Act or to apply chs 
on a case by case basis, depending upon 
whether the facts of a given case made the 
presumption created by the section 
reasonable. The presumption created by the 
section was on its face unreasonable and 
hence could not survive when measured 
against the Charter's guarantee of the 
presumption of innocence. In my view, the 
warrantless search powers conferred by 
6310(4) (ap coélithesNarcoticeControl, Act iare 
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not on their face necessarily unreasonable 
and do. noti necessarily icollaideywith. the 
Charter, although warrantless searches 
authorized by s.19(1)(a) may in some 
circumstances, come into collision with the 
Charter's protection against unreasonable 
searches and seizures. It is not like the 
reverse onus contained in s.8 of the 
Narcotic Control Act which on its face 
collided with the presumption of innocence 
secured by s.8 of the Charter. The right to 
be presumed innocent prescribed by s.1l(d) 
of the Charter is a concept of fixed meaning 
(even if there is not universal agreement as 
to that meaning), whereas whether a 
particular search and seizure, under 
statutory authority, meets the standard of 
reasonableness may depend upon the 
circumstances surrounding that search and 
seizure. 4 Accordingly, I*do not’ consider 
that2s. 101 (a) vs unconstitutional, * but 
hold that it is inoperative to the extent 
that it is inconsistent with s. 8 of the 
Charter. In*my¥opinion;, s.LOo« lay sis 
inoperative to the extent that it authorizes 
the search of a person's office without a 
warrant in the absence of circumstances 
which made the obtaining of a warrant 
impracticable; beyond that it is unnecessary 
to go in the present case. 


Similarly, in R. v. Videoflicks, Tarnopolsky J.A. did 
not invalidate” the~netalleBusiness Holtdayeace evenvchough it 


was inoperative to the extent that it conflicted with the 
Charter rights of one of the appellants (Nortown Foods Ltd.). 
Rather, he stated: 


In accordance with s.52(1)¥o£f°the 
ConstitutionVActs19827 rEnetaActbatis 
inconsistent with the provisions of the 
Constitution' and is 'to the extent of the 
inconsistency, of no force or effect'. I 
have already held that the Act is 
inconsistent only to the extent that it does 
not provide for adequate religious 
exemptions. Otherwise s.2 of the Act is 


ee = 


valid in its application to all appellants 
who cannot make such a claim sincerely or 
genuinely so... 


For the purpose of disposing of these 
appeals it is sufficient to hold that s.2 of 
the Act is of no force or effect as concerns 
Nortown Foods Ltd. and so its appeal is 
allowed, the conviction is quashed and a 
verdict of acquittal is directed to be 
entered. With respect to all other 
appellants, their appeals are dismissed to 
the extent they are based on this ground. 


The distinction between a law which is invalid per se 
and a law which is Simply inoperative in its application to a 
particular set of circumstances has long been recognized in the 
United Statesss,"Ofdinarily,s«a particulardlitigant.claims, that 
a statute is unconstitutional as applied to him or her; if the 
litigant prevails, the courts carve away the unconsitutional 
aspects of the law by invalidating its improper applications on 
a case-by-case basis" (Gunther, 1186). Ina "conventional" 
constitutional challenge a litigant may raise only his "own" 
rights, not those of others; thus he can challenge a statute 
only "as applied" to him (United States v. Raines, 362 U.S. 
ieee helo OU.) oe 


Nor is the distinction between facially invalid laws 
and laws which are unconstitutional as applied new to Canadian 
constitutional jurisprudence. It is the distinction between 
"laws which are not valid for any purpose whatsoever" and "laws 
which are too broad in their coverage and which are not valid, 
therefore, for some purposes only" (Cavarzan, 81). Of course, 
when this concept is employed by the courts to deny the 
application of the law, it is on the basis that the Legisature 
could not have intended that the scope of its legislation would 


extend beyond its powers. 
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The courts of the United States have had over one 
hundred years of experience in this area. In another context, 
it has been said that "it is of more than passing interest to 
those concerned with these new developments in Canada to study 
the experience of the United States Courts" (Skapinker, 
S.C.C.). However, it must be remembered that "American 
decisions can be transplanted to the Canadian context only with 


greatest caution" (Hunter v. Southam). 


An American court sustaining an equal protection claim 


is faced with two remedial alternatives: 


[it] may either declare [the statute] a 
nullity.and.order that its .benefits not 
extend to the class that the legislature 
intended to benefit, or it may extend the 
coverage of the statute to include those who 
are aggrieved by the exclusion (Welsh v. 


ns 


Unrted “states, (398 UrSe4353 7490 .SP4ceesl7s2 
(1970); Heckler vy. Mathews, 104.S..Ct. 1387 
CLiGSAy); 


Where the choice has been between "extension" and 
"nullification", the American courts have observed that 
Ordinarily extension is the proper course (Califano v. 
Westcott 443 Uss. -76,..99 «So (Ch 2655000079) ome Tne Colr twirl | 
not, however, "use its remedial powers to circumvent the intent 
of the legislature" (Califano ), and will therefore "measure 
the intensity of commitment to the residual policy and consider 
the degree of potential disruption of the statutory scheme that 
would occur by extension as opposed to abrogation" (Welsh; 
Heckler). 


Accordingly, as Justice Brandeis explained, when the 
"right invoked is that of equal treatment", the appropriate 
remedy is a mandate of equal treatment, a result that can be 
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accomplished by withdrawal of benefits from the favoured class 
as well as by extension of benefits to the excluded class 
(lowa=Des INoinessNationgl Bank Vv. Bennett, 264°U.8.. 239, 52 S. 
Cts 133-41931 ))ea Consistentywith this; explanation the, United 
States Supreme Court has often recognized that the victims of a 
discriminatory government program may be remedied by an end to 
a preferential treatment for others (e.g. Gilmore v. City of 
Montgomery, 417 U.S. 556, 94 S.Ct. 1426 (1974); Norwood v. 
Harrison tio eore 4 omer COL zou (1973): Criaptenm Vv... County 


School of Board of Prince Edward County, 377 U.S. 218, 84 S.Ct. 
1226>621964)). 


in, Rt Ve Videot bicks, Mu. Justice glarnopolsky, held 
that the exemption provision should be extended to cover 
genuinely religious employers. Although he stated that the 
court was not to rewrite the statute, he may have done so 
imp] icitly dbytorderningsbhatyanvverdict,of yvacquittal.pe;entered 
for Nortown Foods. On the basis of Southam, one would have 
expected either the legislation or the provision to be struck 
down. However, Tarnopolsky J.A. struck down neither the 
legislation nor the exemption provision. He found section 2 of 
the Act to be inconsistent with the Charter, a defect which 
could have been remedied by an adequate exemption provision. 
However, he declined to strike down the existing exemption 
provision because to do so would leave no exemption available 
to religious minorities. Only one appellant had a genuine 
religious belief which could not be accommodated by the 
exemption and Tarnopolsky J.A. limited the effect of the 
"remedy" to that appellant, setting out in the process the same 
division of labour between the legislature and the courts 


referred to in Southam. 
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